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Abstract:  Part  II  aims  to  delve  deeper  into  the  aspects  addressed  in  the
previously published Part I. International Judicial Cooperation (IJC) and advanced
technologies redefine Private International Law (PIL) in a globalized world. The
convergences  between legal  collaboration  among countries  and  technological
innovations have revolutionized how cross-border legal issues are approached and
resolved. These tools streamline international legal processes, overcoming old
obstacles  and  generating  new  challenges.  This  paper  explores  how  this
intersection  reshapes  the  global  legal  landscape,  analyzing  its  advantages,
challenges, and prospects.
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II.III. Videoconferences and virtual hearings

Videoconferencing and video-links are familiar today after the widespread use
they acquired during the COVID-19 pandemic. These resources perform various
functions in judicial processes, ranging from facilitating communications with the
parties  involved,  experts  and  witnesses,  to  holding  hearings  and  training
activities. These are just examples that illustrate the wide range of uses they

offer.[3]

Despite its long presence both nationally and internationally, videoconferencing
has  seen a  notable  increase in  its  application,  particularly  in  the  context  of
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criminal cases, as can be seen in inmates’ statements.[4] However, its growing
expansion  into  areas  such  as  international  abduction  cases  and  civil  and

commercial matters is also evident.[5]

Regarding the concept, Tirado Estrada states that videoconferencing constitutes
“an interactive communication system that simultaneously transmits and “in real
time” the image, sound and data at a distance (in point-to-point connection),
allowing relationships and interaction, visually, auditorily and verbally, to a group
of people located in two or more different places as if the meeting and dialogue

were held in the same place.” [6]  It  allows communication between people in
different places and simultaneously through equipment reproducing images and
sound.

Among the advantages that should be highlighted is its notable contribution to the
agility  in  the  processing  of  legal  processes,  which  affects  the  quality  and
effectiveness  of  judicial  procedures.  These  technologies  enable  a  direct  link
without  intermediaries  between  those  involved  in  the  judicial  process,  the
administration of justice, and the relevant authorities.

Likewise, it is pertinent to point out the significant reduction in costs associated
with transportation to the judicial headquarters while facilitating the recording
and, therefore, the exhaustive record of the events in the hearings. Furthermore,
it  must  be emphasized that  videoconferencing ensures security  conditions by
applying robust encryption protocols.

Ultimately,  videoconferences guarantee the observance of  essential  principles
within  the  framework of  due process,  such as  the  publicity  of  the  acts,  the
practical possibility of contradiction of the parties involved, and the immediacy in

the perception of evidence.[7]

II.III.I. Regulatory instruments regarding the use of videoconferencing

In  April  2020,  The  Hague  Conference  on  Private  International  Law (HCCH)
published a document within the March 18, 1970 Convention on the Taking of

Evidence Abroad in Civil or Commercial Matters[8]. The publication of this work,
called Guide to  Good Practice on the Use of  Video-Link under the Evidence
Convention,  was drafted by the Permanent Bureau,  with a Group of  Experts



contributing their insights and comments. Although the project started in 2015,
its publication occurred during the pandemic. This soft law instrument provides a
series  of  guidelines regarding platforms intended to enable the simultaneous
interaction  of  two  or  more  people  through  bidirectional  audio  and  video

transmission[9].

It  is  worth  mentioning  the  Ibero-American  Convention  on  the  Use  of
Videoconferencing in International Cooperation between Justice Systems (Ibero-

American  Convention)  and  its  Additional  Protocol[10],  signed  in  2010.  Both
instances were approved by law 27. 162, dated August 3, 2015.

This Ibero-American Convention conceives videoconferencing as a resource that
enhances and expedites cooperation between the competent authorities of the
signatory States. The treaty’s scope covers the civil, commercial, and criminal
matters. However, it is possible to extend its application to other fields in which
the parties involved expressly agree (article 1).

The Convention recognizes the relevance of new technologies as fundamental
tools for achieving swift, efficient, and effective justice. The primary objective is
to promote the use of videoconferencing among the competent authorities of the
States Parties, considering this medium as a concrete mechanism to strengthen
and expedite cooperation in various areas of law, including civil, commercial, and
criminal matters, as well as any other agreed upon by the parties. The Convention
defines videoconferencing as an  “interactive communication system that allows
the simultaneous and real-time transmission of image, sound, and data over a
distance, with the aim of taking statements from one or more persons located in a
place different from that of the competent authority, within the framework of a
judicial process, and under the terms of the applicable law of the involved States.”
(art.  2).  This  definition underscores  the importance of  immediacy  and direct
interaction,  critical  aspects  ensuring  the  validity  and  effectiveness  of  the
statements  obtained  through  this  medium.

Among  the  most  relevant  provisions  of  the  Convention  is  the  regulation  of
hearings via videoconference. The Convention establishes that if the competent
authority of a State Party needs to examine a person within the framework of a
judicial process, whether as a party, witness, or expert, or during preliminary
investigative proceedings, and this person is in another State, their statement can



be requested via videoconference, provided that this tool is deemed appropriate
for the case. Additionally, the Convention details the requirements that must be
met for the request to use videoconferencing and the rules governing its conduct,
thus ensuring a standardized and efficient procedure.

The Additional Protocol to the Convention adds significant value by regulating
practical aspects that enhance the efficiency of the judicial process. In particular,
it addresses issues related to videoconferencing costs, establishing clear criteria
on  who  should  bear  the  expenses.  It  also  regulates  the  linguistic  regime,
determining the language or languages used during the videoconferences, which
is  crucial  to  ensuring  all  parties’  understanding  and  effective  participation.
Moreover,  the  Protocol  sets  precise  rules  for  transmitting  videoconference
requests,  simplifying  and  streamlining  the  procedure,  which  contributes  to
incredible speed and effectiveness in international judicial cooperation.

The ASADIP Principles on Transnational Access to Justice (TRANSJUS), approved
on November 12, 2016, are again relevant. In article 4.6, using video conferences

or any other suitable means to hold joint hearings is included[11]. Next, as already
mentioned, it proposes that legal operators favour the use of new technologies,
such as telephone and video conferencing, among other available means, as long

as the security of communications is guaranteed.[12]

Within the scope of cooperation in civil matters, it is relevant to point out the
Convention in force in Argentina since 7-VII-1987, which addresses the Obtaining

of Evidence Abroad in Civil or Commercial Matters[13]. Regarding the integration
of video conferences in this context, we underscore that in July 2024, a Special
Commission  was  held  to  review  the  implementation  of  various  Conventions,
including the taking of evidence. During these deliberations, it was stressed that
video links are in line with the provisions of the 1970 Convention.

The  role  of  videoconferencing  as  an  increasingly  relevant  means  for  taking
evidence under Chapter I of the Convention was discussed. However, a marked
division of opinion was identified among the Contracting States regarding the
possibility of using videoconferencing to directly take evidence, highlighting a
significant challenge for the Convention. Another issue addressed was the update
of the Guide to Good Practices on the Use of Videoconferencing, published in
2020, which has been largely incorporated into the Evidence Handbook. This



reflects  the  growing  importance  of  videoconferencing  in  international
proceedings and the recognition that new technologies must be integrated into
conventional practices.

Furthermore,  regarding  compatibility  with  the  modern  technological
environment,  the  Commission  noted  that,  although  the  1970  Convention
continues  to  function well  in  a  paper-based environment,  it  faces  challenges
adapting to technological developments, such as videoconferencing. This issue
raises doubts about the Convention’s ability to remain relevant in the future
without  greater  acceptance  of  the  “functional  equivalence”  approach  by  the
Contracting States. Finally, a proposal was discussed to develop an international
system  to  facilitate  the  electronic  transmission  of  requests  or  create  a
decentralized system of platforms for such transmission. This proposal aims to

improve the efficiency and modernize obtaining international evidence[14]. These
discussions  underscore  the  importance  of  updating  and  adapting  the  1970
Convention  to  new  technological  realities  to  ensure  its  effectiveness  and
relevance.

Moreover, it was established that Article 17[15] of the said Convention does not
constitute an obstacle for a judicial officer of the court requesting a party located
in  a  State  Party  to  conduct  virtual  interrogations  of  a  person  in  another
Contracting  State.  In  this  sense,  the  use  of  technologies  such  as
videoconferencing is adequately adapted to the principles and provisions of the
Convention  mentioned  above,  facilitating  international  cooperation  in  judicial
matters.

Article  17 of  the  1970 Hague Convention regulates  the possibility  of  a  duly
appointed commissioner obtaining evidence in the territory of a contracting State
about a judicial proceeding initiated in another contracting State. This article
establishes a mechanism for obtaining evidence that does not involve coercion
and  is  subject  to  two  essential  requirements:  authorization  by  a  competent
authority and compliance with established conditions.  Additionally,  the article
allows for a contracting State to declare that obtaining evidence under this article
can be carried out without prior authorization.

This article is particularly relevant for international judicial cooperation in the
region, as it facilitates evidence collection abroad without resorting to coercive



mechanisms. However, countries like Argentina have objected to the application
of Article 17. The reasons are related to the protection of national sovereignty, as
the appointment of foreign commissioners to act in a State’s territory to obtain
evidence  may  be  seen  as  an  intrusion  into  that  State’s  sovereignty.  Some
countries in the region consider that allowing commissioners appointed by foreign
courts to operate could compromise their jurisdictional autonomy.

On the other hand, concerning legal security and process control, the States that
have  objected  to  Article  17  value  maintaining  rigorous  control  over  the
procedures for obtaining evidence within their territory. Authorizing the actions
of foreign commissioners without strict supervision could raise concerns about
legal security and fairness in the process. Finally, differences between the legal
systems of  the  countries  in  the  region  and those  from which  the  appointed
commissioners come could create difficulties in the uniform application of the
article.

In summary, while Article 17 of the 1970 Hague Convention offers a valuable
mechanism for  obtaining  evidence  abroad,  its  implementation  has  generated
tensions in the region due to concerns about sovereignty, process control, and
differences  in  legal  systems.  These  objections  reflect  the  need  to  balance
international cooperation and respect for each state’s jurisdictional autonomy.

The regulation in Argentina

In Argentina, the Order of the Supreme Court of Justice of the Nation (CSJN)
20/2013 is relevant. It establishes a set of Practical Guidelines for implementing
video  conferences  in  cases  in  process  before  the  courts,  oral  tribunals,  and
appeals chambers, both national and federal, belonging to the Judicial Branch of
the Nation.

This Order contemplates the possibility of resorting to videoconferencing when
the accused, witnesses, or experts are outside the jurisdiction of the competent
court. Consequently, it is essential to have adequate technical resources and a
secure connection,  which will  be submitted to  the evaluation of  the General
Directorate of Technology of the General Administration of the Judiciary. In this
context, the regulations explicitly state that the application of these Guidelines

must ensure full observance of the adversarial principles and effective defense.[16]



On the other hand, it should be noted that in February 2014, the Federal Board of
Cortes  and  Superior  Courts  of  Justice  of  the  Argentine  Provinces  and  the
Autonomous City of Buenos Aires (JUFEJUS) gave its approval to the Protocol for
the Use of the Videoconferencing System. This initiative aims to promote the
adoption of hearings through video media as a resource aimed at reinforcing
reciprocal collaboration, optimizing the effectiveness of jurisdictional processes,
and simplifying the conduct of training and coordination meetings, among other

relevant purposes.[17]

II.IV. Direct judicial communications.

Another  of  the  IJC’s  essential  tools  is  direct  judicial  communications  (DJC),
intended to facilitate communication between two judges involved in a specific

case[18]. In the autonomous source, DJC finds legal reception in Art. 2612 of the

Civil and Commercial Code of the Nation.[19]

Direct  judicial  communications  “are  communications  between  two  judicial
authorities from different countries that are developed without the intervention of
an administrative authority (intermediary authorities),  as is  the usual case of
international  warrants  that  are  processed through Chanceries  and/or  Central

Authorities designated by the country itself (generally administrative).” [20]

DJC can be implemented in all areas of the IJC. The HCCH has indicated that
direct judicial communications can be used to obtain information about specific
cases or to request information. Initially, DJC has shown notable success in two
main fields: international return proceedings for children and adolescents and
cross-border insolvency processes.  Over time,  it  has been acknowledged that
various international  instruments,  both regional  and multilateral—such as the
1996  Child  Protection  Convention—benefit  from  the  use  of  direct  judicial
communications. As of March 2023, the International Hague Network of Judges
(IHNJ)’s  scope  has  expanded  to  include  the  2000  Protection  of  Adults

Convention[21].

Regarding international child abduction, since 2001, the Special Commission of
the 1980 Hague Convention has explored the possibility and feasibility, as well as
the limits, safeguards, and guarantees of direct judicial communications, initially
linked to the development of the IHNJ to obtain the quick and safe return of the



child. Shortly after the IHNJ of Specialists in Family Matters was created in 2002,
a Preliminary Report  was presented,  and the DJC was identified as an ideal
mechanism to facilitate the IJC. In 2013, the Permanent Bureau, in collaboration
with a Special  Commission,  published the Emerging Guidance Regarding the

Development of the International Hague Network of Judges[22].

In  this  context,  direct  judicial  communications  have  evolved  to  incorporate
updated  safeguards  and  protocols.  According  to  the  “Emerging  Guidance
regarding the development of the International Hague Network of Judges,” all
communications must respect the legal frameworks of the countries involved, and
judges  should  maintain  their  independence  when  reaching  decisions.  The
guidance also outlines procedural safeguards, such as notifying the parties before
the communication, keeping a record of the communications, and ensuring that
conclusions are documented in writing. These practices help ensure transparency
and preserve the rights of the parties involved.

In this framework, the HCCH has identified at least two types of communications:
those  of  a  general  nature  not  related  to  a  specific  case  and  consisting,  for
example,  of  sharing  general  information  from the  IHNJ  or  coming  from the
Permanent Bureau of the Hague Conference, with his colleagues, or in keeping
the Hague Conference informed of national developments affecting the work of
the Conference; and those that consist of direct judicial communications related
to specific cases, the objective of these communications being very varied, but on
many occasions aimed at mitigating the lack of information that the competent
judge may have about the situation and legal implications in the State of habitual
residence  of  the  child.  These  types  of  direct  judicial  communications  are
complemented by the safeguards incorporated in the 2013 Guidance, ensuring
that the parties’ rights are respected and transparency is maintained throughout
the process.

Additionally,  technological  advancements  are  recognized  as  essential  for
improving  direct  judicial  communications.  The  document  highlights  the
importance  of  using  the  most  appropriate  technological  facilities,  such  as
telephone  or  videoconference,  to  ensure  communications  are  carried  out
efficiently and securely. These technological tools are crucial in safeguarding the
confidentiality of sensitive information, particularly in cases where confidential
data is involved.



Direct judicial communications, which represent an essential advance in the field
of the IJC, are widely influenced by the implementation of new information and
communication technologies. Members of the International Hague Network of
Judges emphasized the importance of the Hague Conference implementing, as
soon as possible, secure internet-based communication, such as secure email and
video conferencing systems, to facilitate networking and reduce costs derived

from telephone communications.[23] In 2018, on the 20th Anniversary of the IHNJ,

the participants reiterated the need to develop a Secure Platform for the IHNJ[24].
Currently, the secure platform for the IHJN is available.

Since  its  initial  implementation,  a  secure  communications  system  has  been
established to facilitate efficient and protected exchanges between judges from
different  jurisdictions  within  the  IHNJ.  This  system  strengthens  judicial
cooperation in cross-border child protection, allowing judges to share relevant
information  directly  under  security  standards  that  ensure  confidentiality  and
procedural efficiency. During the 25th anniversary celebration of the IHNJ on
October 14, 2023, representatives from over 30 jurisdictions gathered in The
Hague, highlighting the value of this network and discussing its expansion, which
-as was mentioned- now includes the 2000 Protection of Adults Convention in

addition to the 1980 Child Abduction and 1996 Child Protection Conventions?[25].

III. FUTURE PERSPECTIVES. SMART CONTRACTS AND BLOCKCHAIN?

In analyzing possible future evolution in the interaction between international
judicial  cooperation  and  new  technologies,  it  is  essential  to  consider  how
blockchain  technology  and  its  derivatives,  such  as  smart  contracts,  could
significantly  impact  this  area.

Blockchain technology, known for its ability to create immutable and transparent
records, has the potential to revolutionize international judicial cooperation by
providing a secure and trusted platform for the exchange and management of
legal information between jurisdictions. Records on the blockchain could be used
to ensure the authenticity and integrity of court documents, which in turn would

strengthen trust between the parties involved.[26]

Smart contracts are autonomous and self-executing protocols that could simplify
and speed up the execution of agreements between international judicial systems.



These  contracts  may  be  designed  to  execute  automatically  when  certain
predefined  conditions  are  met,  which  could  be  helpful  in  legal  cooperation
involving the transfer of information or evidence between jurisdictions.

However,  successfully  implementing  blockchain  technologies  in  international
judicial  cooperation  would  require  overcoming significant  challenges.  Critical
considerations  include  the  standardization  of  protocols  and  data  formats,
interoperability  between  judicial  systems,  and  the  question  of  the  legal
sovereignty  of  records  on  the  blockchain.

Blockchain technology and smart contracts could offer innovative solutions for
international  judicial  cooperation  by  improving  reliability,  transparency,  and
process  automation.  Although  the  challenges  are  significant,  their  proper
adoption could transform how jurisdictions interact and collaborate globally on
legal matters.

Concerning automated contracting, it is noteworthy that during its fifty-seventh
session in 2024,  the United Nations Commission on International  Trade Law
(UNCITRAL) finalized and adopted the Model Law on Automated Contracting

(MLAC)[27] and gave in principle approval to a draft guide for its enactment. In
November, Working Group IV (Electronic Commerce) is expected to review this
guide to enacting the UNCITRAL Model Law on Automated Contracting to finalize
and publish it.

IV. BENEFITS AND CHALLENGES.

The convergence between international judicial cooperation and new technologies
presents  several  substantial  benefits  that  can  profoundly  transform  how
jurisdictions worldwide collaborate on legal matters. Certain advantages can be
identified  by  explicitly  analyzing  electronic  requests,  direct  judicial
communications, videoconferences, and future projections related to blockchain
technology and smart contracts. Between them:

Efficiency:  New  technologies  allow  for  streamlining  judicial  cooperation
processes, eliminating unnecessary delays. Electronic requests and direct judicial
communications reduce document  processing and sending times,  significantly
reducing shipping times by traditional mail.

Cost savings: Technologies reduce the need for physical resources, such as paper,



transportation,  and  additional  personnel  for  administrative  procedures.  Video
conferencing also reduces travel costs for witnesses, experts, and attorneys as
they can participate from their respective locations.

Transparency  and  authenticity:  Document  digitization  and  electronic  system
implementation  ensure  a  transparent  and reliable  record  of  communications.
Additionally, electronic signature and authentication technologies guarantee the
integrity and legitimacy of shared documents.

Greater  access  to  justice:  Technologies  can  democratize  access  to  justice,
allowing involved parties, especially those in remote locations or with limited
resources, to participate in judicial proceedings and collaborate more effectively.
These promises to avoid the long delays that  traditional  processing channels
suffer, ultimately undermining the basic principles of access to justice and making
adequate judicial protection difficult.

New  technologies  are  transforming  international  judicial  cooperation  by
eliminating time, distance, and resource barriers while improving the efficiency
and effectiveness of transnational judicial processes. These technologies could
raise the quality and speed of justice globally.

V. FINAL CONSIDERATIONS

Throughout  this  journey,  we  have  explored  how  the  intersection  between
international judicial cooperation and new technologies is transforming the legal
landscape internationally. We have observed the growing impact of these new
technologies in the IJC field and in the collaborative efforts between States to
seek legal and administrative solutions to improve access to justice in cross-
border proceedings. In this context, we have analyzed several technological tools,
such as electronic requests and videoconference.  At the same time, we have
observed  how  facilitating  instruments  such  as  Apostilles  and  direct  judicial
communications  have  also  incorporated,  or  are  incorporating,  technological
components to improve their results.

Contemplating  the  possible  future  directions  of  this  complex  network  of
connections between the IJC and new technologies immerses us in searching for
answers and alternatives and deep reflection on the numerous challenges that
arise.  Indeed,  the  rapid  integration  of  new  technologies  is  fundamentally
changing various aspects of the legal field, which requires careful contemplation.



In conclusion, it is appropriate to emphasize the benefits that the implementation
of new technologies can bring to the field of the IJC: reduction of costs and delays
that lead to greater efficiency and agility while guaranteeing the fundamental
rights of due process, defense, and security, always guided by the basic principle
of ensuring access to justice.

In  essence,  this  contribution  highlights  the  crucial  role  that  the  symbiotic
relationship between international judicial cooperation and evolving technologies
will play in shaping the future of global legal practices.
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principles to legitimize contracts formed and executed by automated systems,
even in  the  absence of  human intervention.  First,  its  focus  on technological
neutrality and legal recognition ensures that contracts are valid regardless of
whether a person has directly reviewed them. This aspect is particularly valuable
for  smart  contracts  and  blockchain  applications,  as  it  aligns  with  the
requirements of coded and dynamic agreements, which may use information that
updates  periodically.  Additionally,  action attribution is  clarified to  hold users
accountable for automated system actions, even in cases of unforeseen outcomes.
These provisions are poised to enhance cross-border legal coherence and foster
trust in automation within global legal frameworks. The document is available
here:  https://uncitral.un.org/sites/uncitral.un.org/files/mlac_en.pdf.  Consultation
date:  25/10/2024.

NUON-Claim v. Vattenfall: Pivotal
or dud for collective actions in the
Netherlands?
Written by Jos Hoevenaars (Erasmus University Rotterdam) & Eduardo Silva de
Freitas (Erasmus University Rotterdam), members of the Vici project Affordable
A c c e s s  t o  J u s t i c e ,  f i n a n c e d  b y  t h e  D u t c h  R e s e a r c h
Council  (NWO),  www.euciviljustice.eu.

 

On 9 October, the District Court of Amsterdam issued its final judgment in a
collective action against energy supplier Vattenfall. This judgment was eagerly
awaited as it is the very first judgment in a mass damage claim under the Dutch
WAMCA procedure. The new framework for collective redress, which became
applicable on 1 January 2020 (see also our earlier blogpost), has received a lot of
attention in  international  scholarship  and by  European legislators  and policy
makers due to its many innovations and making it easier for consumers and small
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businesses to litigate against large companies. The most notable change in the
Dutch  act  compared to  the  old  collective  action  regime is  the  possibility  to
request  an  award  for  damages,  making  such  proceedings  attractive  for
commercial  litigation  funders.  A  recent  report  commissioned  by  the  Dutch
Ministry of Justice and Security (published in an English book here) found that
most collective actions seeking damages brought under the WAMCA have an
international dimension, and that all of these claims for damages are brought with
the help of third party litigation funding (TPLF).

Since this judgment is the first of its kind under the Dutch WAMCA, with a claim
value of 400 million euros, it has gained a lot of (media) attention. This blogpost
provides an update on this most recent judgment and discusses its impact on the
current mass claims landscape and TPLF in the Netherlands.

 The Case

 The claim of Stichting NUON Claim,  the claim foundation (‘the foundation’)
established to represent a group of SMEs who are or have been clients of energy
company Vattenfall, relates to alleged excessive energy costs imposed on specific
customers. The foundation alleged that energy supplier NUON, which has since
been acquired by Vattenfall, illegitimately charged a compensation for electrical
capacity to its business customers and that no actual service or product was
provided in exchange for this so-called kW charge.  Furthermore,  many other
similar customers did not have to pay the kW charge. The foundation alleged that
this illegitimate charge resulted in bills that were on average 80% higher than
those of competing energy suppliers, in some cases resulting in tens of thousands
of euros in excessive annual fees.

In short, the main question in this case is whether Vattenfall (formerly NUON)
was allowed to charge business customers a fee based on contracted capacity as
an electricity supplier. Vattenfall had charged these costs to business customers
with a ‘small  bulk consumer connection’ (more than 3 × 80 Ampère) on the
electricity grid since the liberalisation of the Dutch electricity market in 2002.
These  included  medium-sized  enterprises,  small  enterprises  and  non-profit
institutions. According to the foundation, Vattenfall was not allowed to charge
these costs because there was no service or product in return for the kilowatt
(kW)  fee  charged.  The  foundation  therefore  initiated  collective  proceedings
against Vattenfall. The foundation based its claim on Article 6:194 Dutch Civil
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Code (DCC), which contains a prohibition against acquisition fraud within Dutch
private law.

The WAMCA and litigation finance

A first judgment in a mass damage case has been eagerly awaited as it could
provide for a pivotal moment in which claimants would be awarded a multimillion
euro claim and the commercial funder would reap the benefits of its investment.
The  WAMCA has  sparked  continuous  debate  due  to  the  regime’s  perceived
claimant-friendly design, its attractiveness for international commercial litigation
funders and its alleged risk of fostering an ‘American-style’ claim culture. The
opt-out system, few restrictions on third-party funding, and the supposed risk of
litigation abuse were the target of criticism by, most notably, the US Chamber of
Commerce (see report here). This criticism was met with calls for a more nuanced
approach (see earlier blogpost here) and the fears of fostering a claim culture
have been dampened by the modest numbers of cases that have been brought
under the WAMCA so far.

Among other discussions, the WAMCA has especially gotten attention due to the
role played by commercial third party funders. (See our discussion on third party
litigation funding and the WAMCA in this earlier blogpost.) In the case against
Vattenfall too, there was some debate on the nature of the financing agreement
between the claim foundation and international funder Bench Walk Guernsey PCC
LTD. In an interim decision rendered in October 2023, the court reviewed such an
agreement, which outlined the conditions under which the funder would receive a
portion of any proceeds from the case. This included paying for legal costs and
taking a share of any damages awarded to the claim foundation. It also detailed
situations where additional funding might have been required and the rights of
the claim foundation to manage the litigation and settlement discussions?.

The agreement also outlined the treatment of  the litigation funder’s  fees for
different groups of claimants. The claim foundation stated that it would withhold
25% of  the  compensation  from the  class  members,  but  in  cases  where  the
litigation funder’s agreed percentage (8-12%) was lower, it would not retain the
difference.  This  meant,  for  example,  that  in  case  only  12% was  due  to  the
litigation funder,  the additional  13% would not have been kept by the claim
foundation. This 25% withholding would have only been relevant if  the claim
foundation  could  not  claim  compensation  for  all  class  members,  limiting  its
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representation to  a  smaller  group.  The court  concluded that  the explanation
provided by the claim foundation on the reasonableness of the fees was sufficient.
It emphasized that the uncertainty about the final amount of fees was acceptable
because it depended on factors like the duration of the proceedings.

The Judgment

In its judgment the District Court of Amsterdam dismisses all claims of Stichting
NUON-claim against Vattenfall. It rejects the foundation’s claim that Vattenfall
concealed  essential  information  about  the  kW  compensation,  since  the
compensation was easy to calculate based on Vattenfall’s offer. Furthermore, the
explanation, which was included in the offer and the energy bills, made the price
structure clear. According to the court, the customers were therefore not misled.
Vattenfall also made it clear that the grid operator charges an amount for the
transport of electricity and that this is not included in the price that Vattenfall
charges these customers.

The foundation also stated that Vattenfall  abused the inaction of some of its
customers after a new annual offer. The court ruled that the kW customers in the
liberalised market had the choice of which energy supplier they purchased energy
from. They were therefore free to negotiate the contract terms and to switch to
another supplier.  In this situation, a kW customer cannot complain that they
themselves did not do the comparative research, which other customers did do.
Vattenfall  has not exceeded any other standard of  care and there is  also no
question of undue payment of the kW compensation.

The  Amsterdam Court  held  that  businesses  ought  to  have  exercised  greater
caution.  It  is  reasonable  to  expect  that  ‘average,  observant  businesses’  will
familiarize themselves with the energy prices on offer and will take the initiative
to understand the information provided by suppliers. Additionally, the fact that a
free market has been in place since 2002 implies that Vattenfall had no obligation
whatsoever  to  inform  its  business  customers  about  the  existence  of  other
customers with better contract terms and that contracts without the kW charge
would probably be cheaper. The customers themselves were responsible for their
choice of electricity supplier. The court also finds that it is incorrect to state that
no product or service is provided in return for the kW fee. Electricity is provided,
and  including  general  cost  components,  such  as  personnel  costs,  in  a  tariff
structure is permissible.



 The Impact

For  those  expecting  this  judgment  to  be  the  very  first  case  in  which  a
multimillion-euro damage claim would be awarded, and thus opening the door to
many more mass damage claims, the result may be somewhat of an anticlimax.
Since  the  claimants  have  not  been  successful  and  no  damages  have  been
awarded,  the case does not  provide much to  go on for  funders,  mass claim
lawyers and others following these developments with interest. At the same time,
the claim foundation lost the case on substantive grounds, and nothing in the
decision suggests an impairment in the WAMCA’s ability to provide access to
justice for victims of mass harms.

From our perspective, there are two points that could be worthy of praise from a
procedural point of view. The first is that, even after deeming 92% of the claims
unfounded under Article 6:194 DCC, the court still refused Vattenfall’s claim that
the remaining 8% would be too small of group to justify a ruling in a collective
action, prioritizing the uniformity of the defendant’s conduct instead. This favours
procedural expediency and guarantees that a minority of class members wouldn’t
suffer from an eventual dismissing of the claim against the rest.

The second point is that the court took the perspective of the average user to rule
on the sufficiency of the information provided by Vattenfall.  This favours the
groupability of class members in an abstract fashion, in contrast to the tendency
other  courts  have  shown to  excessively  scrutinize  the  similarity  of  the  class
members’ situations to consider them a group with acceptably similar claims. In a
ruling on EU consumer law earlier this year, the CJEU favoured this approach for
collective actions in such area (see Case C-450/22 Caixabank).

That said, this judgment shows that the supposed claimant-friendly design of the
WAMCA does  not  guarantee  success  and  may  come as  a  disappointment  to
claimants and funders alike. Notably as well is the fact that this case took about
2,5  years  from summons  to  judgement,  which  is  a  relatively  short  time  for
complex class action cases, as illustrated by the timelines of other cases that were
filed well before this case and that have still some ways to go before a judgment
can be expected.

The question remains how funders will look at this result and if it has any impact
on their willingness to keep funding Dutch class actions. Given the outcome of
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this case, with a negative result for the claimants and a dismissal of all claims on
substantive grounds, it seems both funders and ‘WAMCA-watchers’ will have to
wait a bit longer for that first pivotal judgment.

Children’s rights, private law and
criminal  law  perspectives  of
parental child abduction
Written by Fanni Murányi, who will defend her PhD on Children’s rights, private
law and criminological perspectives of parental child abduction at the Eötvös
Loránd University (expected in 2024).

In this short summary of her research, Fanni highlights her conclusions on the
role of the child’s views in abduction cases and the link between international
child abduction and criminal law. She considered the legislative frameworks of
the  Hague Child  Abduction  Convention  of  1980,  the  Brussels  IIb  Regulation
(2019/1111) and the UN Convention on the Rights of the Child (UNCRC). She also
investigated as well as the role of (domestic) criminal law.

The child’s views

When a child is abducted by one of their parents, the child finds himself or herself
in a very stressful situation. Even though the relevance of the child’s views in
these cases may be limited, listening to abducted children becomes increasingly
important. As the Brussels IIb Regulation attaches even greater importance to the
hearing of the child than the previous Regulation (2201/2003, Brussels IIa) did,
more attention is needed. Children have the right to be given an opportunity to be
heard (Art. 12 UNCRC, echoed by Arts 21 and 26 Brussels IIb). In the hope of
presenting a nuanced picture of the European practice on child’s involvement,
Hungary and the Netherlands were compared. My empirical research is based on
interviews with four Dutch and four Hungarian judges. Hungarian case law shows
that – similarly to the European practice – the hearing of children by judges is
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typical  in  parental  child  abduction  cases.  This  was  also  confirmed  by  the
interviews. As there is no age barrier for hearing children in abduction cases, the
Hungarian judges have multifaceted tasks. There is a demand for special training
and for an assisting person, but the current form of guardian ad litem is not being
used. In the Netherlands the court appoints a bijzondere curator  for children
three years of age or older. The bijzondere curator hears and accompanies the
child and explains the court’s decision if required. If supported by the bijzondere
curator, children six years of age or older are heard by one of the judges of the
full court as well. The interviews conducted with Dutch judges confirmed that the
bijzondere curator greatly helps assessing the child’s maturity and understanding
the child. All judges expressed the difference between the hearing by a bijzondere
curator and by a judge in the same way: time and expertise.

Although the involvement of children in mediation is improving, the way in which
a child’s voice can be included is also controversial. Neither the Hague Abduction
Convention, nor the Brussels IIb refers to the hearing of the child in mediation,
but the latter clarifies the child’s right to be provided with an opportunity to
express his or her views in proceedings to which he or she is subject. In the Dutch
model,  the  so-called  pressure  cooker  model,  integrates  mediation  into  the
schedule of the court proceeding. The mediation programme consists of three 3-
hour sessions in the course of two days. The sessions are co-mediated by two
mediators and on the first day of the mediation, the child is interviewed by a third
mediator, a child psychologist. The child must be three years of age or older and
both parents must consent to the hearing.

International child abduction and criminal law

If  the court orders the return of the child to a country where parental child
abduction is severely punished, the abducting parent has two potential routes
permitted by law. The first is returning to that country with the child and being
imprisoned for  abducting.  The  second route  is  not  returning  with  the  child,
avoiding these serious criminal consequences, but leaving the child alone with the
left-behind parent. This shows that in countries where parental child abduction is
severely punished, the return order might cause a separation between the parent
(often the primary caretaker) and the child. Such separation might be a violation
of Article 9 of the UNCRC (i.e. the right of the child not to be separated from the
parents against their will).



Currently, there is no uniform criminal law definition of child abduction in the
European Union. The types of punishment envisaged and the age of children
involved in the offences vary widely. Thus, the act of the abducting parent may
not be considered a crime in one country, while thousands of kilometers away it
can lead to imprisonment for several years. The criminalization of abduction can
be  considered  effective  in  searching  for  missing  children,  but  the  civil  and
criminal sanctions are unlikely to deter many potential abductors.

Allegations of domestic violence have often been raised as a defence in child
abduction cases: the Hague Child Abduction Convention provides for a court to
refuse to order the return a child if the return would pose a grave risk of exposing
the child to physical or psychological harm or otherwise place the child in an
intolerable situation (Art. 13(1)(b)). If the court rejects this exception and orders
the return of the child to a country where parental child abduction is punished,
the abducting parent as a victim of domestic violence may become a perpetrator
of a crime. There is a real concern that primary caretakers are required to choose
between returning with the child to an environment where they would face a real
risk of violence, and refusing to return so that the child would have to cope with a
new situation. In either case there is a real risk of harm to the child.

The  Bahraini  Supreme  Court  on
Choice  of  Court  Agreements,
Bases of Jurisdiction and… Forum
non Conveniens!
I. Introduction:

In a previous post on this blog, I reported a decision rendered by the Bahrain
High Court in which the court refused to enforce a choice of court agreement in
favour of English courts. The refusal was based on the grounds that the case was
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brought against a Bahraini defendant and that rules of international jurisdiction
are  mandatory.  The  Bahraini  Supreme  Court’s  decision  reported  here  is  a
subsequent development on the same case. The ruling is significant for many
reasons. In a methodical manner, the Supreme Court identified the foundational
justifications for the jurisdictional rules applied in Bahrain. Moreover, it clarified
the role and effect of choice of court agreements, particularly their derogative
effect. Finally, and somehow surprisingly, the Court supported its position by
invoking to “the doctrine of forum non conveniens”, explicitly mentioned in its
decision.

The decision is particularly noteworthy, as it positively highlights the openness of
Bahraini judges to adopting new legal doctrines previously unfamiliar within the
country’s legal framework. This openness likely signals an increasing acceptance
of  such  jurisdictional  adjustment  mechanisms  in  legal  systems  outside  the
traditional  common  law  or  mixed  jurisdictions.  However,  the  decision  also
negatively highlights the challenges of importing foreign doctrines, particularly
when such doctrines are applied in contexts where they are not fully integrated or
properly understood. These challenges are further exacerbated when the reliance
on the foreign legal doctrine appears to be driven by judicial convenience rather
than  a  genuine  commitment  to  the  principles  underlying  the  imported  legal
doctrine.

 

II. Facts

The facts of the case have been previously reported (see here) and need not to be
repeated.  It  suffices  to  recall  that  the  dispute  involved  a  breach  of  a
pharmaceutical distribution sales agreements between an English company (the
plaintiff) and a Bahraini company (the defendant). Relying on the choice of court
agreement included in the contract, the defendant challenged the jurisdiction of
Bahraini court.

The  court  of  first  instance  rejected  the  challenge  on  the  ground  that  the
jurisdiction of Bahraini courts was justified by the “Bahraini nationality” of the
defendant,  and  the  mandatory  nature  of  the  Bahraini  rules  of  international
jurisdiction (see the summary of the case here).

On appeal, the Court of Appeal overturned the initial ruling on the grounds that
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Bahraini courts lacked jurisdiction.

Dissatisfied, the English company appealed to the Supreme Court, arguing that,
as the defendant was a Bahraini company registered in Bahrain, jurisdiction could
not be derogated by agreement due to the public policy nature of the Bahraini
jurisdictional rules.

 

III.  The Ruling

In its decision rendered in the Appeal No. 5/00071/2024/27 of 19 August 2024,
the Bahraini Supreme Court admitted the appeal and overturned the appealed
decision holding as follows:

“International  jurisdiction  of  Bahraini  courts,  as  regulated  in  the  Civil  and
Commercial Procedure Act [CCCA] (The Legislative Decree No. 12/1971, Articles
14 to  20)  and its  amendments,  is  based on two fundamental  principles:  the
principle  of  convenience (al-mula’amah)  and the  principle  of  party  autonomy
(‘iradat al-khusum).

Concerning the principle  of  convenience,  Article  14 of  the CCCA states  that
Bahraini  courts  have  jurisdiction  over  cases  filed  against  non-Bahraini
[defendants] who have domicile or residence in Bahrain, except for in rem actions
concerning  immovable  properties  located  abroad.  This  is  because  it  is  more
appropriate (li-mula’amati) for the courts where the immovable is located to hear
the case. Similarly, Article 15(2) of the CCCA stipulates that Bahraini courts have
jurisdiction  over  actions  involving  property  located  in  Bahrain,  obligations
originated, performed or should have been performed in Bahrain, or bankruptcies
opened  in  Bahrain.  This  means  a  contrario  that,  under  the  principle  of
convenience  (mabda’  al-mula’amah),  the  [said]  provision  excludes  [from  the
jurisdiction of the Bahraini courts] cases where the property is located outside
Bahrain, or where the obligations originated in and performed abroad, or was
originated and should have been performed abroad, or concerns a bankruptcy
opened abroad unless the case involves a cross-border bankruptcy as governed by
Law No. 22 of 2018 on Restructuring and Bankruptcy.

Regarding the principle of party autonomy (mabda’ ‘iradat al-khusum), Article 17
of CCCA allows Bahraini courts to adjudicate cases, even when they do not fall



within  their  jurisdiction,  if  the  parties  explicitly  or  implicitly  accept  their
authority. While the law recognizes the parties’ freedom (iradat) to submit (qubul)
the jurisdiction of Bahraini courts to hear cases that otherwise do not fall under
their jurisdiction, the legislator did not clarify the derogative effect of choice-of-
court agreements when the parties agree to exclude the jurisdiction of Bahraini in
favor of a foreign court, despite the Bahraini courts having jurisdiction over the
case.  In  addition,  the  legislator  remains  silent  on the  rules  for  international
jurisdiction in cases brought against Bahraini nationals. However, this cannot be
interpreted as a refusal by the legislator [of the said rules] nor as an insistence on
the jurisdiction of Bahraini court. In fact, the legislature has previously embraced
the principle according to which Bahraini courts would decline jurisdiction over
cases  that  otherwise  fall  under  their  jurisdiction  when  parties  agree  to
arbitration,  whether  in  Bahrain  or  abroad.

Based on the foregoing, nothing in principle prevents the parties from agreeing
on the jurisdiction of a [foreign court]. However, if, one of the parties still brings
the case before Bahraini courts despite such an agreement, the issue extends
beyond merely honoring the agreement to a broader issue dependent solely on
how Bahraini  courts  assess  their  own jurisdiction.  In  this  case,  the  parties’
agreement [relied upon] before the Bahraini courts becomes just one factor that
the court shall consider when deciding whether or not to decline jurisdiction. The
court,  in  this  context,  must  examine  whether  there  are  grounds  to  decline
jurisdiction in favor of a more appropriate foreign [court] in the interest of justice,
and the court shall decide accordingly when the said grounds are verified. This
principle is known as “The Doctrine of Forum Non Conveniens” (al-mahkamat al-
mula’amat).[1]  Therefore,  if  all  the  conditions  necessary  for  considering  the
taking  of  jurisdiction  by  a  foreign  court  and  the  rendering  justice  is  more
appropriate  (al-‘akthar  mula’amah)  are  met,  Bahraini  courts  should  decline
jurisdiction. Otherwise, the general principles shall apply, i.e. that the taking of
jurisdiction shall be upheld, and the courts will proceed with hearing the case.

Accordingly, the Bahraini courts’ acceptance to decline jurisdiction in favor of a
foreign court, based on the parties’ agreement and in line with the principle of
party autonomy, presupposes that [doing so] would lead to the realization of the
principle of convenience (mabda’ al-mula’amah). [This would be the case when]
(1)  the  dispute  shall  have  an  international  character;  (2)  there  is  a  more
appropriate forum to deal with the dispute [in the sense that] (a) the validity of



the choice of court agreement conferring jurisdiction is recognized under the
foreign law of  the chosen forum; (b)  evidence can be collected easily;  (c)  a
genuine  connection  exists  with  the  state  of  the  chosen  forum;  and  (d)  the
judgments rendered by the courts of the chosen forum can be enforced therein
with ease.[2]

Furthermore,  since  the  jurisdiction  of  Bahraini  courts  is  based  on  the
consideration  that  the  adjudicatory  jurisdiction  (al-qadha’)  is  one  of  the
manifestations of the State’s sovereignty over its territory and that the exercise of
this jurisdiction extends to the farthest reach of this sovereignty, it is incumbent
[upon the courts] to ensure that declining jurisdiction by Bahraini courts does not
infringe upon national sovereignty or public policy in Bahrain. The Assessment of
whether all the abovementioned conditions are satisfied falls within the discretion
of the courts of merits (mahkamat al-mawdhu’),  subject to the control of the
Supreme Court.

Given the above, and based on the facts of the case […..],  the appellant—an
English company—entered into an agreement of distribution and sale in Bahrain
for  pharmaceutical  products  [……],  supplying  the  appellee—a  Bahraini
company—with said products. Seven invoices were issued for the total amount
claimed; yet the appellee refused to make payment. [Considering that] Bahrain is
the most appropriate forum for the administration of justice in this case – given
the facts that appellee’s domicile and its place of business, as well as the place of
performance of the obligation are located in Bahrain – the parties’ agreement to
submit disputes arising from the contract in question to the jurisdiction of the
English courts  and to apply English law does not  alter  this  conclusion.  It  is
[therefore] not permissible to argue here in favor of prioritizing party autonomy
to  justify  declining  jurisdiction,  as  party  autonomy alone  is  not  sufficient  to
establish jurisdiction without the fulfillment of the other conditions required by
the principle of forum non conveniens (mabda’ mahkamat al-mula’amah).

Considering that the court of the appealed decision [unjustifiably] declined to
hear the case on the grounds that it lacked jurisdiction, it violated the law and
erred in its application. Therefore, its decision shall be overturned.

 

IV. Comments



Although the  outcome of  the  case  (i.e.  the  non-enforcement  of  a  derogative
choice-of-court agreement) might be somehow predictable given the practice of
Bahraini  courts  as  noted  in  the  previous  comment  on  the  same  case,  the
reasoning  and  justifications  provided  by  the  Supreme  Court  are  –  in  many
respects – surprising, or even … puzzling.

A comprehensive review of the court’s ruling and its broader theoretical and
practical  context  requires detailed (and lengthy)  analyses,  which may not  be
suitable for a blog note format. For this reason, only a brief comment will be
provided here without delving too much into details.

 

1. International Jurisdiction and its Foundation in Bahrain

According to the Supreme Court, the international jurisdiction of Bahraini courts
is grounded in two fundamental principles: convenience (al-mula’amah) and party
autonomy (‘iradat al-khusum).

Convenience (al-mula’amah), as indicated in the decision, is understood in terms
of  “proximity”,  i.e.  the  connection  between  the  dispute  and  Bahrain.  This
connection is  essential  for  proper  administration of  justice,  and efficiency of
enforcing  judgments.  Considerations  of  “convenience”  are  reflected  in  the
Bahraini rules of international jurisdiction as set out in the CCCA. Therefore,
when the jurisdiction of Bahraini courts is justified based on these rules, the
dispute can be heard in Bahrain; otherwise, the courts should dismiss the case for
lack of jurisdiction.

However,  Bahraini  courts,  although  originally  incompetent,  can  still  assume
jurisdiction  based  on  party  autonomy  (‘iradat  al-khusum).  Here,  the  parties’
agreement – whether explicit or tacit – to submit to the authority of Bahraini
courts establishes their jurisdiction.

At this level of the decision, it is surprising that the Court did not include the
Bahraini nationality of the parties as an additional ground for the jurisdiction of
Bahraini Court. While the Supreme Court rightly pointed out that the Bahraini
regulation of international jurisdiction does not regulate dispute brought against
Bahraini  national,  and  that,  unlike  many  codifications  in  the  MENA region,
nationality  of  the  defendant  is  not  explicitly  used  as  a  general  ground  for
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international jurisdiction, this does not imply that nationality has no role to play in
Bahrain. In fact, as explained in the previous post on the same case, Bahraini
courts have regularly assumed jurisdiction on the basis of the Bahraini nationality
of  the  parties  and have consistently  affirmed that  “persons  holding Bahraini
nationality are subject to the jurisdiction of Bahraini courts as a manifestation of
the state’s sovereignty over its citizens”. Moreover, Article 16(6) of the CCCA
allows for jurisdiction to be taken based on the nationality  of the plaintiff  in
personal  status  matters,  particularly  when  Bahraini  law is  applicable  to  the
dispute.

Furthermore, one might question the inclusion of various aspects, such as the
connection with Bahrain, administration of justice and efficiency, under the broad
and somewhat vague label of “convenience”. In a (more abstract) sense, any rule
of international jurisdiction can be justified by considerations of “convenience”. In
any event, it worth mentioning here that modern literature offers a multitude of
justifications for different rules of international jurisdiction, taking into account
various interests at stake, theories of jurisdictions, paradigms, and approaches
(for  a  detailed  account,  see  Ralf  Michaels,  “Jurisdiction,  Foundations”  in  J.
Basedow et al. (eds.) Elgar Encyclopaedia of Private international Law – Vol. 1
(Edward Elgar, 2017) 1042).

 

2. The Unexpected Reference to Forum Non Conveniens

Once  the  Court  identified  the  foundational  bases  of  the  Bahraini  courts’
jurisdiction,  it  engaged  in  a  somewhat  confusing  discussion  regarding  the
circumstances under which it might decline jurisdiction.

It is important to recall that the legal question before the court pertains to the
effect of a choice-of-court agreement in favor of a foreign court. In other words,
the issue at hand is whether such agreement can exert its derogative effect,
allowing Bahraini courts to refrain from exercising jurisdiction.

Traditionally, Bahraini courts have addressed similar issues by asserting that the
rules  of  international  jurisdiction  in  Bahrain  are  mandatory  and  cannot  be
derogated from by agreement (as noted in the previous comment on the same
case here). However, in this instance, the Court veered off in its analysis. Indeed,
the Court (unexpectedly) shifted from the straightforward issue of admissibility of
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the derogative effect of choice-of-court agreements to the broader question of
whether to decline jurisdiction, ultimately leading to a discussion of……forum non
conveniens!

The Court’s approach leaves an unsettling impression. This is because the ground
of appeal was not framed in terms of forum non conveniens. Indeed, the appellant
did not argue that the choice-of-court agreement should not be enforced because
the  chosen  court  was  inappropriate  or  because  Bahraini  courts  were  forum
conveniens. Instead, the appellant merely referred to the mandatory nature of the
jurisdictional rules in Bahrain, which cannot be derogated from by agreement,
irrespective  of  any  consideration  regarding  which  court  is  clearly  more
appropriate  to  hear  the  case.

This impression is further strengthened by the manner with which the Court
addressed the issue it raised itself. Indeed, after setting out the test for declining
jurisdiction on the basis of forum non conveniens (but, in fact, primarily concern
more the conditions for the validity of a choice-of-court agreement), the Court
failed to examine and apply the very same tests it established. Instead, the Court
concluded that Bahraini courts were forum conveniens simply because they had
jurisdiction on the grounds that the defendant was a Bahraini company registered
in Bahrain, had its domicile (principal place of business) there, and that Bahrain
was the place of performance of the sale and distribution obligations.

However, upon a closer examination at the fact of the case, one can hardly agree
with the Court’s approach. On the contrary, all the reported facts indicate that
the requirements set forth by the Court were met: (1) the international nature of
the dispute is beyond any doubt; (2) English courts are clearly appropriate to hear
the  case  as  (a)  the  choice-of-court  agreement  in  favor  to  English  court  is
undoubtedly valid under English law; (b) it is unlikely that the case would raise
any concerns regarding the collection of evidence (since one of the parties is an
English  company,  one  can  expect  that  parts  of  the  evidence  regarding  the
transaction,  payment,  invoices  etc.  would  be  in  English,  and to  be  found in
England); (c) there is no doubt about the genuine connection with England, as one
of the parties is an English company established in England, and parts of the
transactions are connected with England. Also, it is unclear how a choice-of-court
agreement in this  case would violate the sovereignty of  Bahrain,  as there is
nothing in the case to suggest any public policy concerns.



The only potential issue might pertain to the enforceability of the future judgment
in England (point (d) above) as there is a possibility that the appellee may have no
assets to satisfy the future judgment in England. This might explain why the
appellant decided to bring in Bahrain in violation of the choice-of-court. However,
such concern can be mitigated by considering the likelihood of enforcing the
English  judgment  in  Bahrain,  as  it  would  meet  the  Bahraini  enforcement
requirements  (articles  16-18  of  Law  on  Execution  in  Civil  and  Commercial
Matters [Legislative Decree No22/2021]).

 

V. Concluding Remarks

This is not the only case in which challenges to choice-of-court agreements in
favor of a foreign court are framed in terms of forum non conveniens in Bahrain
(see e.g., the Bahrain Chamber of Dispute Resolution, Case No. 09/2022 of 17
October  2022).  However,  to  my  knowledge,  this  is  the  first  Supreme Court
decision  where  explicit  reference  is  made  to  “the  doctrine  of  forum  non
conveniens” (with the terms cited in English).

In the case under discussion, there is a concern that the Court seems to have
conflated two related yet  distinct  matters:  the power of  the court  to decline
jurisdiction on the ground of forum non conveniens, and the court’s authority to
decline jurisdiction on the basis of the parties’ agreement to confer jurisdiction to
a particular court (cf., R. Fentiman, “Forum non conveniens” in Basedaw et al.,
op.  cit.  799).  In  this  regard,  it  is  true that  in  common law jurisdictions the
doctrine of  forum non conveniens is  generally  recognized as a  valid defense
against the enforcement of choice-of-court agreements (see J.J. Fawcett, “General
Report” in J.J. Fawcett (ed.), Declining Jurisdiction in Private International Law
(Oxford University Press, 1995) 54). However, it also generally admitted that the
respect of the parties’ choice should not be easily disregarded, and courts should
only intervene in exceptional circumstances where there is a clear and compelling
reasons to do so (see, Fentiman, op. cit., 799). Such compelling reasons, however,
are clearly absent in the present case.

Moreover, the way with which the Supreme Court framed the issue of foreign non
conveniens inevitably raises several intricate questions: would the doctrine apply
with  respect  to  the  agreement’s  prorogative  effect  conferring  jurisdiction  to
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Bahraini  courts?  Would  it  operate  in  the  absence  of  any  choice-of-court
agreement? Can it be raised in the context of parallel proceeding (lis pendens)?
Would it operate in family law disputes, etc.?

In my opinion, the answers to such questions are very likely to be in the negative.
This is primarily because Bahraini courts, including the Supreme Court, have
traditionally and consistently regarded their jurisdiction as a matter of public
policy,  given  the  emphasis  they  usually  place  on  judicial  jurisdiction  as  a
manifestation of the sovereignty of the State which, when established, cannot be
set aside or diminished. Such conception of international jurisdiction leaves little
room to discretionary assessment by the court to evaluate elements of forum non
conveniens,  ultimately  leading  them  to  decline  jurisdiction  even  when  their
jurisdiction is justified.

——————————————-

[1]  English  terms  in  the  original  text.  The  Arabic  equivalent  can  be  better
translated as “forum conveniens” rather than “forum non conveniens”.

[2] Numbers and letters added.

“Other Appropriate Connections”:
China’s  Newly  Adopted
Jurisdiction Ground
Written by Jidong Lin, Wuhan University Institute of International Law

Background1.

China’s newly amended Civil Procedure Law (“CPL 2024”), which came into effect
on 1 January 2024, introduces several distinct and innovative changes. Among the
most  notable  is  the  incorporation  of  “other  appropriate  connections”  as  a
jurisdiction ground. Article 276 of the CPL 2024 addresses the jurisdiction of
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Chinese courts over foreign-related disputes where the defendant lacks domicile
in China. Paragraph 1 of Article 276 lists six jurisdiction grounds, including the
place of contract formation, place of contract performance, place of the subject
matter, place of distrainable property, place of tort, and place of representative
offices.  As  a  supplement,  Paragraph  2  provides  that  “notwithstanding  the
preceding paragraph, foreign-related civil disputes that have other appropriate
connections with the People’s Republic of China may fall under the jurisdiction of
the People’s Courts.” The term “other appropriate connections” represents a legal
innovation  not  only  within  Chinese  legislation  but  also  on  a  global  scale.
Currently, there is no official interpretation or guidance on its precise meaning,
making  it  essential  to  analyze  and  evaluate  this  jurisdiction  ground  and  its
potential implications for jurisdictional practices.

Legislative Purposes2.

Regarding the legislative purposes behind the incorporation of “other appropriate
connections”, the then President of the Supreme People’s Court explained at the
38th meeting of the Standing Committee of the 13th National People’s Congress
that the purpose is to “increase the types of foreign-related cases under China’s
jurisdiction, expand jurisdiction grounds, better protect the rights of both Chinese
and foreign parties, and effectively safeguard China’s sovereignty, security, and
development interests.”[1] Additionally, the head of the Civil Law Office of the
Legal Affairs Commission of the Standing Committee of the National People’s
Congress,  one  of  the  principal  figures  involved  in  drafting  the  amendment,
emphasized that the incorporation of “other appropriate connections” is intended
to “expand the jurisdiction of Chinese courts over foreign-related cases.”[2] From
these official explanations, it can be concluded that the legislative purposes of
incorporating  “other  appropriate  connections”  as  a  jurisdictional  ground  are
threefold: (a) expanding jurisdiction over foreign-related cases, (b) protecting the
rights of parties, and (c) safeguarding national and public interests.

Potential Function3.

The legislative purposes outlined in official statements are somewhat broad and
indirect. However, scholarly works offer insights into the potential functions of
this jurisdiction ground, which help achieve legislative purposes. These functions
can be summarized as follows:



a) Filling Jurisdiction Gaps

First,  “other  appropriate  connections”  can  help  fill  jurisdiction  gaps.  This  is
particularly relevant when the interests of Chinese individuals or companies are
infringed upon in a cross-border context while none of  the listed jurisdiction
grounds apply.[3] Such situations are increasingly common due to rapid social
developments  that  give  rise  to  new types  of  disputes.  In  such cases,  “other
appropriate connections” can serve as a supplementary jurisdiction ground to fill
the jurisdiction gaps and protect their interests.

b) Articulating Extraterritoriality Provisions

Second,  “other  appropriate  connections”  can  strengthen  the  enforcement  of
extraterritoriality  provisions  in  Chinese  laws.  China  has  introduced
extraterritoriality provisions in several regulatory laws, including the Personal
Information Protection Law, Anti-Trust  Law, and Security  Law. However,  the
previous  Civil  Procedure  Law  lacked  corresponding  provisions  that  granted
Chinese courts adjudicative jurisdiction over related disputes. The incorporation
of “other appropriate connections” addresses this gap, allowing courts to assert
jurisdiction in such cases.

c) Substituting Necessity Jurisdiction

Third,  “other  appropriate  connections”  may act  as  a  substitute  for  necessity
jurisdiction. The CPL 2024 does not formally establish the necessity jurisdiction,
despite scholarly calls for its establishment.[4] Although the adoption of necessity
jurisdiction in China remains a topic for further discussion, “other appropriate
connections”  may  provide  a  mechanism  for  courts  to  exercise  this  type  of
jurisdiction when required.[5]

Interpretation4.

It is necessary to first establish the methodology for the interpretation of “other
appropriate connections”. Some scholars argue that future judicial interpretations
should  continue  to  follow  the  enumerative  approach—listing  several  typical
jurisdiction grounds to provide a degree of legal certainty. In terms of content, it
has been suggested that indirect jurisdiction grounds, as outlined in the Hague
Convention on the Recognition and Enforcement of Foreign Judgments in Civil or
Commercial Matters 2019, should be considered.[6] However, this approach may



result in rigidity and a lack of flexibility, which have been the main criticisms of
the earlier legislation. As a result, a more flexible and open approach should be
adopted instead, one that provides general guidelines while allowing judges to
conduct case-by-case analyses.[7]

This  method  is  further  illustrated  by  judicial  practices  involving  “other
appropriate  connections”.  In  the  first  case  to  adopt  “other  appropriate
connections” as the jurisdiction ground, the Supreme People’s Court addressed a
jurisdictional issue arising from a dispute related to FRAND (Fair, Reasonable,
and Non-Discriminatory) licensing.[8] The Court stated that whether the dispute
has “appropriate connections” with China should be assessed by examining the
characteristics of the case. Based on this analysis, the Supreme People’s Court
identified several connecting factors that serve as additions to the jurisdiction
grounds listed in the previous Civil Procedure Law. The Court concluded that if
any of these connecting factors are situated within Chinese borders, the dispute
will have “appropriate connections” with China.[9] This practice indicates that the
primary method for  interpreting “appropriate  connections”  involves  analyzing
specific cases to define additional relevant connecting factors or jurisdictional
grounds.

The next question regarding interpretation is the extent of connection required by
“other  appropriate  connections”.  To  clarify  this,  the  wording  used  must  be
considered. During the legislative process, the term “appropriate connections”
was specifically chosen to distinguish it from terms like “real and substantial
connections” and “minimum contacts”, which are commonly used in comparative
law and academic literature. This suggests that “appropriate connections” do not
necessitate a close connection to “substantial  connection”,  yet  should not  be
overly broad like “minimum contacts”.[10] However, the precise extent required
remains to be determined. It appears that the necessary extent may depend on
the  interests  at  stake  since  the  primary  purpose  of  incorporating  “other
appropriate connections” is to protect China’s private and public interests. Thus,
a more vital interest may necessitate a lower threshold for connection, while less
vital interests may demand higher.

Concluding Remarks5.

The incorporation of “other appropriate connections” as a jurisdiction ground
reflects China’s determination and ongoing efforts to enhance its foreign-related



legal framework. It also provides a solid foundation for Chinese courts to actively
participate in transnational governance. From the perspective of international
law,  Chinese  practices  concerning  “other  appropriate  connections”  deserve
further examination, since it  also serves as a supplementary rule for indirect
jurisdiction  (Article  301,  CPL  2024)  and  for  the  allocation  of  enforcement
jurisdiction  within  borders  (Article  304,  CPL 2024).  It  is  fair  to  submit  that
“appropriate connections” constitutes a fundamental jurisdiction rule of China,
potentially contributing to the development of international laws in corresponding
fields. However, current practices and guidelines regarding “other appropriate
connections” remain insufficient, highlighting the need for continual and further
observation.

[1] See Zhou Qiang, ‘Explanation on the Civil  Procedure Law of the People’s
Republic of China (Draft Amendment)’ (National People’s Congress of the PRC
W e b s i t e ,  ( 2 7  F e b r u a r y  2 0 2 1 )
<www.npc.gov.cn/npc/c2/c30834/202112/t20211227_315637.html>  accessed  13
October 2024.

[2] See Wang Qiao, ‘China’s Civil Procedure Law Completes Revision, Will Better
Safeguard Parties’ Litigation Rights and Legitimate Interests – Interpretation of
the  Newly  Revised  Civil  Procedure  Law  People’s  Court  Daily  (Beijing,  2
September  2023)  4.

[3] See Shen Hongyu & Guo Zaiyu, ‘Commentary on and Interpretation of the
Revised Provisions of the Foreign-Related Part of the Civil Procedure Law’  (2023)
54 China Law Review 70, 73.

[4]  See  Huang  Zhihui,  ‘System  Positioning  and  Normative  Explanation  of
Necessary Jurisdiction System of Foreign-related Civil Litigation in China’  (2022)
39 Studies in Law and Business 48, 60-61.

[5] See Huang Zhihui, ‘Study on the International Civil Jurisdiction of Appropriate
Connections in the Context of the Foreign-Related Rule of Law’  (2023) 505 Law
Science 176, 185-186.

[6] See Liu Guiqiang, The Challenges and Responses Faced by China’s Counter-
Sanctions Litigation Recovery System  (2023) 45 Global Law Review 211, 219.

[7] See Guo Zhenyuan, Appropriate Connections Principle in Foreign-Related Civil



Litigation Jurisdiction: Theoretical Explanation and Path of Application  (2024)
127 Chinese Review of International Law 127, 137.

[8] Conversant Wireless Licensing S.A.R.L. v. ZTE Corporation Ltd., (2019) Zui
Gao Fa Zhi Min Xia Zhong No. 157 (Supreme People’s Court).

[9]  Simi lar  reasoning  can  be  seen  in  Guang  Dong  Oppo  Mobi le
Telecommunications Corp., Ltd., et al. v. Sharp Corporation., et al., in Supreme
People’s Court Gazette, Issue 2, 2022 (Total No. 306) p. 23-30.

[10] See Shen Hongyu & Guo Zaiyu, ‘Commentary on and Interpretation of the
Revised Provisions of the Foreign-Related Part of the Civil Procedure Law’  (2023)
54 China Law Review 70, 73.

The Moroccan Supreme Court on
the Authenticity of an Apostillised
Certificate of Conversion to Islam
I. Introduction

As mentioned in a previous post, Morocco is not only the MENA Arab jurisdiction
that has ratified the largest number of the HCCH Conventions (7 in total), but also
a country where the HCCH conventions have been actively applied (see here on
the application of the HCCH 1980 Child Abduction Convention, and here for a
case involving the application of the HCCH 1996 Child Protection Convention).
The application of the HCCH Conventions in Morocco offers valuable insights into
how these HCCH instruments operate within an Islamic context, challenging the
widely held assumption of the existence of an Islamic exceptionalism (though such
exceptionalism does exist, but to a varying degree across the Muslim-majority
countries. See e.g. Béligh Elbalti, “The Recognition and Enforcement of Foreign
Filiation Judgments in Arab Countries” in Nadjma Yassari et al. (ed.), Filiation and
the Protection of Parentless Children (T.M.C. Asser Press, 2019), 373-402).
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In the case reported here,  the authenticity  certificate of  conversion to Islam
issued in Spain and to which an Apostille was attached was the crucial issue that
the Supreme Court had to address. It must be admitted however from the outset
that the case did not directly involve the interpretation and the application of the
HCCH 1961 Apostille Convention – officially known as Hague Convention of 5
October  1961 Abolishing  the  Requirement  of  Legalisation  for  Foreign  Public
Documents. Nonetheless, the case does raise some interesting issues regarding
the admissibility of apostillised documents (i.e. document for which an Apostille
has been issued). The case also brings to light a significant concern regarding
interfaith successions from a private international law perspective in the MENA
Arab  region,  particularly  in  Morocco.  However,  while  the  latter  issue  is
particularly important, for the sake of brevity, the focus here will be placed d on
the implication of the Apostille Convention in this case.

 

II. Facts

The  case  involves  a  dispute  over  inheritance  of  A  (apparently  a  Moroccan
national). After A’s death, his heirs (collectively here referred to as “Y”) issued a
certificate of inheritance that excluded his wife, a Spanish national (here referred
to as “X”) from A’s inheritance. X contested this in the Family Court, claiming her
legal rights as A’s widow. She argued that Y had unfairly excluded here on the
grounds that she was not Muslim, despite having converted to Islam by declaring
her faith in the presence of an imam in a mosque in Spain before A’s death, and
that she was handed over a certificate confirming her conversion. However, due
to the emotional toll of A’s sudden death she forgot to bring the certificate with
her at the time of A’s death, and to rectify this, she obtained an official notary
document confirming her conversion. In support of her request to be included in
the list of A’s heirs, X submitted various legal documents as evidence, including
the certificate of her conversion to Islam she obtained in Spain with an Apostille
attached to it.

Y, however, requested to dismiss the claim arguing, inter alia, that X was still
Christian at the time of A’s death, that the conversion declaration that she made
after A’s death had no effect and could not make from a legal heir, therefore, she
was not entitled to inheritance since there can be no inheritance between a
Muslim  and  a  non-Muslim.  Y  also  argued  that  her  certificate  of  conversion
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obtained in  Spain was void and had no legal  validity  even if  an Apostille  is
attached to it.

The Family Court, as the first instance court, ruled in X’s favor and recognized
her right to inherit.  The decision was later appealed on the grounds, among
others,  X’s  conversion  to  Islam was  fabricated  as  she  was  seen  performing
Christian  rituals  at  the  funeral.  Y  also  filed  a  separate  challenge  to  the
authenticity of her foreign certificate of conversion to Islam on the grounds that
the certificate was forged. The Court of Appeal, however, dismissed the appeal
and upheld the Family Court’s ruling in X’s favor.

Dissatisfied, Y filed an appeal to the Supreme Court.

Before  the  Supreme Court  Y  argued,  inter  alia,  that  the  Spanish conversion
certificate  was  a  mere  piece  of  paper  without  any  official  administrative
references with a signature attributed to a Mosque in Spain. Nonetheless, the
court accepted this certificate without verifying its authenticity or the context in
which it  was issued,  such as by consulting relevant records or conducting a
judicial  investigation  with  Spanish  authorities  under  the  judicial  cooperation
agreement between Morocco and Spain, and also failed to verify whether the
widow was even in Spain on the date the certificate was issued.

 

III. The Ruling

In its ruling No. 167 of 5 April 2022, the Moroccan Supreme Court admitted the
appeal and overturned the appealed decision with remand stating as following:

“[…] according to  the last  paragraph of  Article  40 of  the convention signed
between Morocco and Spain on judicial  cooperation in civil,  commercial,  and
administrative matters of 30 May 1997, if there is a serious doubt regarding the
authenticity of a document issued by the judicial authorities or other authorities
of either country, this should be verified through the central authority of both
countries.

[Although] the court of the appealed decision ordered an investigation as part of
activating the procedure for alleged forgery against the certificate of conversion
to Islam [……] issued by the head of the Islamic Center in Spain, and registered



under number (…..)  in the registry of  Islamic associations at  the Ministry of
Justice there, [it] failed to observe the procedures stipulated in Article 89 of the
Code of Civil Procedure, particularly, by hearing the testimony of the person who
issued the certificate and examining its authenticity, regularity, the accuracy of
the information it contained and its date; and that by way of a rogatory mission to
the  competent  Spanish  authorities  in  accordance  with  Article  12  of
abovementioned Convention [of 1997], in order to base its decision on verified
facts.

As a result,  the court’s decision lacked a legal basis and was deficient in its
reasoning [……], and therefore, it must be overturned.”

 

IV. Comments

1. About the HCCH 1961 Apostille Convention

 The HCCH 1961 Apostille Convention is undoubtedly one of the most successful
HCCH conventions, with its 127 contracting parties (as of the date of the writing).
The Convention’s status table shows that more than 15 countries are Muslim-
majority jurisdictions or have legal systems influenced by or based on Islamic law.
Among them are five Arab jurisdictions from the MENA region: Saudi Arabia,
Tunisia,  Morocco, Bahrain and Oman. Marocco ratified the Convention on 27
September 2015, and it entered into force on 14 August 2016.

As  is  widely  known,  the  Convention  aims  at  simplifying  the  process  of
authenticating  public  documents  for  use  abroad.  The  Apostille  Convention
eliminates the need for a complex and time-consuming legalization process by
introducing a standardized certificate called an Apostille. As such, the Apostille,
issued by a designated authority in the State of origin, is a simplified certificate
that confirms the authenticity of the document’s origin by certifying the signature
on  the  document  is  genuine,  thus  allowing  it  to  be  recognized  in  another
Contracting  States,  the  State  of  destination.  (For  details,  see  the  HCCH
Permanent  Bureau,  Practical  Handbook  on  the  Operation  of  the  Apostille

Convention  (2nd  ed.  2023)  pp.  25-34  hereafter  the  “Apostille  Handbook”)

Several key principles that underpin the Apostille Convention. These include the
following:  First,  the  Convention  applies  mainly  to  “public  documents”  (the
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Apostille Handbook, p. 51, para. 102). Second, the Convention is based on the
premise that the Apostille only verifies the authenticity of a public document’s
origin (and not the content) by certifying the signature, the signer’s capacity, and,
where applicable, the seal or stamp (see the Apostille Handbook, p. 31, para.
22-23).

The case commented here provides valuable insights concerning these two points.
The first issue is whether a certificate of conversion to Islam, issued by a mosque
or  an  Islamic  center  in  Spain,  qualifies  as  a  “public  document”  under  the
Convention. Even if it does qualify, the second issue concerns the probative value
of an apostillised document, particularly when the authenticity of the document
itself is contested for forgery or fabrication.

As the ruling of the Supreme Court above indicates, the Court did not address the
first  question,  arguably assuming the validity of  the Apostille without further
examination. However, a closer review of the first principle mentioned above
suggests that this issue may not be as straightforward as the Court seemed to
have presumed. This can be supported by the fact that the Court focused more on
the allegation of forgery of the apostillised certificate, implying that the validity of
the Apostille itself was not in question.

 

2. Certificate of Conversion to Islam as a “public document”

Can a certificate of conversion to Islam issued in Spain be qualified as a “public
document” under the Apostille Convention? Answering this question first requires
an understanding of what constitutes a “public document” under the Convention.

a) What is a public document under the Convention?

Although the  Convention  enumerates  in  a  non-exhaustive  list  the  documents
deemed to be “public documents” (art.1(2)), and mainly relies on the national law
of  the  State  of  origin  (i.e.  where  the  document  was  executed)  to  determine
whether the document qualities as “public document” (the Apostille Handbook, p.
52, para. 105), it provides for a useful criterion to determine whether a document
is a “public document”. According to the Apostille Handbook, “the term “public
document” extends to all documents other than those issued by persons in their
private capacity. Therefore, any document executed by an authority or person in
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an official capacity (i.e. acting in the capacity of an officer authorized to execute
the document) is a public document” (p. 51-52, para. 103). Documents that do not
meet this criterion are generally not considered “public documents” under the
Convention (the Apostille Handbook, p. 64, para. 182).

There are,  however,  exceptions.  A document may still  be apostollised if  it  is
notarized or officially certified (art. 1(2)(c) and (d). See the Apostille Handbook, p.
54,  paras.  116-122.  On  the  example  of  educational  documents,  including
diplomas, see p. 59, paras. 150-153). In addition, “[t]he law of the State of origin
may consider religious documents,  as well  as documents executed by official
religious courts, to be of public nature and therefore a public document under the
Convention” (See the Apostille Handbook, p. 65, para. 185).

b) The Public nature of Certificates of Conversion to Islam

In certain countries, certificates of conversion to Islam are clearly recognized as
public  documents.  For  example,  in  many  Muslim-majority  jurisdictions  such
certificates are issued by public organs or institutions affiliated with the state,
such as the Ministry of Religious Affairs, or the Ministry of Justice (e.g., in the
UAE) or by authorized persons (such as the Adouls in Morocco). In such cases,
the  conversion  certificate  possesses  the  requisite  “public”  nature  under  the
Apostille Convention.

However,  in  many  non-Muslim  countries,  no  specific  public  administrative
authority  is  responsible  for  overseeing  religious  conversions  or  issuing
certificates to that effect. Instead, individuals wishing to convert to Islam typically
approach a local mosque or Islamic center. There, the person publicly professes
their declaration of faith in front of an imam and witnesses. While a certificate is
often  provided  for  various  purposes  (e.g.,  marriage  or  pilgrimage),  these
documents lack the “public” character necessary for apostillasation under the
Apostille Convention.

In the case commented here, the summary of facts indicates that the Spanish
widow had embraced Islam before an imam at a mosque. The Supreme Court’s
ruling, however, refers to her conversion in front of the head of an Islamic Center
in Spain registered with the Spanish Ministry of Justice (although it is possible
that the mosque was part of the Islamic center, and the head of the Islamic center
serves also served as the imam). In any event, it doubtful that either the Imam or
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the head of the Islamic center acted “in the capacity of an officer” to issue the
conversion-to-Islam certificate.  Indeed,  even when registered as  non-profit  or
religious organization or association, mosques and Islamic centers generally do
not possess the authority to issue “public documents” within the meaning of the
Apostille Convention. This applies to other types of certificates these centers or
mosques may issue such as marriage or divorce certificates. Such certificates are
generally  not  recognized  by  the  states  unless  duly  registered  with  civil
authorities. Where registration is not possible, these documents primarily serve
religious purposes within the community.

There is also no indication in the Supreme Court’s decision that the certificate in
question falls under the exceptions outlined above (see IV(2)(a)). Therefore, it
remains unclear on which grounds the certificate of conversion was apostillised,
as  “[t]he  Convention  does  not  authorize  the  issuance  of  an  Apostille  for  a
document that is not a public document under the law of the State of origin
[Spain  in  casu],  even if  the  document  is  a  public  document  in  the  State  of
destination [Morocco in casu]” (the Apostille Handbook, p. 52, para. 107).

 

3. Contestation for forgery of an apostillised document

It is worth recalling here that the case reported here concerned the invalidation
of a certificate of inheritance that excluded a Spanish widow, who claimed to have
converted to Islam, from her deceased husband’s estate. To support her claim, the
widow  submitted,  among  other  documents,  an  apostillised  certificate  of
conversion to Islam issued in Spain. Before the Supreme Court, the appellants
argued that the certificate of conversion had no legal value because it was forged
and lacked sufficient elements to establish its authenticity. The Supreme Court
admitted the appeal on the grounds that the authenticity of the certificate had to
be examine pursuant to the relevant provisions of the 1997 Moroccan-Spanish
Convention on Legal Assistance in Civil, Commercial and Administrative Matters.

The position of the court should be approved on this particular point. the Apostille
Handbook makes it clear that the Apostille has no effect on the admissibility or
probative value of a foreign public document (the Apostille Handbook, p. 32, para.
25). Indeed, since the Apostille does not relate to or certify the content of the
underlying public document, issues concerning the authenticity of the foreign
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public document and the extent to which it may be used to establish the existence
of a fact are left to be dealt with under the law of the State of destination. In this
case, the applicable provisions are found the Moroccan code of civil procedure
and  the  Hispano-Moroccan  bilateral  convention  on  judicial  assistance,  as
indicated  in  the  Court’s  decision.

An anti-suit injunction in support
of  an  arbitration  agreement  in
light  of  the EU Sanction against
Russia
By Poomintr Sooksripaisarnkit, Lecturer in Maritime Law, Australian Maritime
College, College of Sciences and Engineering, University of Tasmania

On 24th September 2024, Mimmie Chan J handed down the judgment of the Court
of First Instance of the High Court of the Hong Kong Special Administrative
Region in Bank A v Bank B [2024] HKCFI 2529. In this case, the Plaintiff (Bank A)
with its base of operation in Germany was under the supervision of the German
Federal Financial Supervisory Authority (BaFin). Its majority shareholder was the
Defendant  (Bank B)  who held  99.39% shares.  In  turn,  the  Defendant  was  a
Russian bank whose majority shareholder was the Government of the Russian
Federation.

Between the predecessor of Plaintiff (as, at the time before the court in Hong
Kong, the Plaintiff  bank was already in voluntary liquidation) and Defendant,
there existed an ISDA agreement dated 23 July 2023. Following the war between
Russia and Ukraine which broke out in February 2022, Germany followed the
“Council Regulation (EU) No 269/2014 of 17 March 2014 concerning restrictive
measures  in  respect  of  actions  undermining  or  threatening  the  territorial
integrity,  sovereignty,  and  independence  of  Ukraine”  which  Article  2  provides:
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“1. All funds and economic resources belonging to, owned, held or controlled
by  any  natural  persons  or  natural  or  legal  persons,  entities  or  bodies
associated with them as listed in Annex I shall be frozen.

2.  No funds  or  economic  resources  shall  be  made available,  directly  or
indirectly, to or for the benefit of natural persons or natural or legal persons,
entities or bodies associated with them listed in Annex I.”

As a result, BaFin barred Plaintiff from making payments or other transfers of
assets to companies, including Defendant. Moreover, it also barred Plaintiff from
accepting  new  deposits,  granting  loans,  or  making  payments  to  Russian
borrowers.  The defendant  was subsequently  listed in  the Annex I  of  the EU
Regulation. On that same day, Plaintiff and Defendant entered into a Termination
and Settlement Agreement (TSA) under which Plaintiff was to pay Defendant EUR
112, 634, 610. The TSA contained a choice of the English law clause and an
arbitration clause for any dispute to be resolved by the Hong Kong International
Arbitration Centre (HKIAC) arbitration.

After the defendant was added to Annex I, BaFin denied the defendant’s right to
vote in the plaintiff’s  meetings and also barred the plaintiff  from taking any
instructions  from  the  defendant.  Defendant  tried  to  demand  payment  from
Plaintiff according to the TSA but Plaintiff denied that, citing the infeasibility due
to the EU Regulation.

The defendant hence commenced proceedings before the courts in Russia. Among
other  things,  the  Russian  Court  granted  a  ‘Freezing  Order’  prohibiting  any
transfer of securities that Plaintiff had in its account with Defendant’s bank. The
plaintiff’s attempt to challenge the jurisdiction of the Russian Court based on the
arbitration clause contained in the TSA was unsuccessful. Hence, on 27 October
2023, the plaintiff sought an interim anti-suit junction from the court in Hong
Kong.

Regardless of the interim anti-suit injunction, the defendant commenced again the
proceedings in Russia where the Russian Court issued an anti-suit  injunction
prohibiting the plaintiff  from continuing any proceedings in  Hong Kong,  and
subsequently the defendant obtained another injunction prohibiting the plaintiff
from initiating arbitration proceedings at the HKIAC.

In late 2023, the Russian Court gave judgment in favor of the defendant to seek



the  settlement  payment  under  the  TSA  and  granted  the  final  injunction
restraining  the  plaintiff  from  pursuing  the  HKIAC  arbitration.

The plaintiff hence came to the court in Hong Kong seeking a final injunction to
restrain the defendant from pursuing or continuing any proceedings in Russia.
The defendant resisted that by raising the arguments based on Article 19 and
Article 13 of the Basic Law of the Hong Kong Special Administrative Region of the
People’s Republic of China (Adopted at the Third Session of the Seventh National
People’s Congress on 4 April 1990 Promulgated by Order No. 26 of the President
of the People’s Republic of China on 4 April 1990 Effective as of 1 July 1997)
(hereinafter the “Basic Law”) (which is effectively a mini-constitution for Hong
Kong) SAR):

“Article 13

*The Central People’s Government shall be responsible for the foreign affairs
relating to the Hong Kong Special Administrative Region.

The  Ministry  of  Foreign  Affairs  of  the  People’s  Republic  of  China  shall
establish an office in Hong Kong to deal with foreign affairs.

The  Central  People’s  Government  authorizes  the  Hong  Kong  Special
Administrative Region to conduct  relevant  external  affairs  on its  own in
accordance with this Law.

Article 19

The  Hong  Kong  Special  Administrative  Region  shall  be  vested  with
independent  judicial  power,  including  that  of  final  adjudication.

The  courts  of  the  Hong  Kong  Special  Administrative  Region  shall  have
jurisdiction over all cases in the Region, except that the restrictions on their
jurisdiction imposed by the legal system and principles previously in force in
Hong Kong shall be maintained.

*The courts of the Hong Kong Special Administrative Region shall have no
jurisdiction over acts of state such as defence and foreign affairs. The courts
of the Region shall obtain a certificate from the Chief Executive on questions
of fact concerning acts of state such as defence and foreign affairs whenever
such questions arise in the adjudication of cases. The certificate shall be



binding on the courts. Before issuing such a certificate, the Chief Executive
shall obtain a certifying document from the Central People’s Government.”

 

Mimmie Chan J summarised the rule concerning the anti-suit injunction which has
been established through authorities in Hong Kong at [34]:

“Foreign proceedings initiatied in breach of an arbitration agreement will
ultimately be restrained by the grant of an injunction, unless there are strong
reasons shown to the contrary … For contractual anti-suit injunctions, the
courts have emphasized that there is no need to prove that the arbitral
tribunal is the most convenient forum … Nor is there need for the Court to
feel  diffidence in  granting the  injunction,  or  to  exercise  the  jurisdiction
sparingly and with great caution,  for fear of giving an appearance of undue
interference with proceedings of a foreign court. The restraint is directed
against the party which has promised not to bring the proceedings otherwise
than  in  accordance  with  the  arbitration  agreement,  and  effect  should
ordinarily be given to the agreement in the absence of strong reasons for
departing from it…”

So far as the argument based on the act of state in Article 19 of the Basic
Law is concerned, the judge found there was no proof that the defendant was
a state entity despite its majority shareholder being the Government of the
Russian Federation. Neither the defendant’s argument that Germany was
somehow involved in the plaintiff convinced the judge because, as she found
in [50], Bafin was a regulatory authority. Its act was not that of the state.
Since there is no doubt about neither party in the case, there is no basis to
obtain  the  certificate  from  the  Chief  Executive  according  to  the  third
paragraph of Article 19 of the Basic Law (citing the Court of Final Appeal in
Democratic  Republic  of  Congo v  FG Hemisphere Associates  LLC (No 1)
(2011) 14 HKCFAR 95).

 

The judge then came to conclude in her ratio decidendi at [59] and [60]:

“In my judgment, what is pertinent is that the question for determination by
the  Court  in  this  case  is  simply  whether  there  is  a  valid  and  binding



arbitration agreement between the Plaintiff and the Defendant, which covers
the scope of the dispute between the two parties and the claims made by
them in these proceedings and in the two sets of Russian proceedings, and
whether to grant the injunctions on the Plaintiff’s application. It is trite, that
the arbitration agreement contained in the Arbitration Clause is severable
from and separate to the underlying TSA between the parties. Any illegality
of the TSA, and any alleged impossbility to perform the TSA, cannot affect
the  validity  and  operation  of  the  arbitration  agreement.  Nor  does  the
impossibility of performance of any award obtained in the HK Arbitration
affect the validity and enforceability of either the arbitration agreement, the
HK Arbitration itself, or the award obtained …

… It is simply not necessary for the Court to decide whether the issue and
application of the EU Sanction confers a good answer to the Defendant’s
claim for payment under the TSA, whether the Plaintiff can be excused from
payment, and the effect of the EU Sanction on the TSA are all matters which
go to the merits of the claim in the HK Arbitration, and it should not be
forgotten that  the Court  does not  consider the merits  of  the underlying
dispute when it decides the Plaintiff’s claim for the injunctions – which are
made solely on the basis of a valid arbitration agreement. This is also a
reason to reject the Defendant’s assertion that by granting the injunctions to
the Plaintiff, the Court is implementing or facilitating the EU Sanction. Any
injunction which the Court grants in this case is to facilitate the arbitration
agreement between the parties, and nothing else”.

 

The judge also denied that the EU Regulation is in any way contradictory to the
public policy of Hong Kong or that of the People’s Republic of China since it does
not affect the rights or property of any Chinese entity or Hong Kong entity.

Overall,  this  is  a  fair  case that  the judge chose to  uphold the effect  of  the
arbitration agreement. It was somewhat curious that the parties agreed to the
English law in the TSA agreement, knowing that, under the English law, the EU
Regulation is likely to be effective. It is not known for what reason the Court in
Russia found for the defendant regarding its entitlement to the payment under
the TSA. For sure, a hard burden falls on arbitrators at the HKIAC (as per the
TSA, the tribunal should consist of 3 arbitrators). There has been much discussion



on  the  impact  of  any  unilateral  sanction  upon  arbitrators  in  recent  years.
Arbitrators will continue facing this challenge so long as the conflict remains,
being that between Russia and Ukraine or that in the Middle East.

 

 

 

Compensation, y nada más – CJEU
decides  against  Real  Madrid  in
Case C-633/22
Just two days after losing to LOSC Lille in the Champions League, Real Madrid
suffered another defeat against a French opponent. Among the 44 (!) judgments
published this  Friday by the CJEU – a flurry of  decisions reminiscent of  the
madness that is the current Champions League format –, the Court decided a true
‘clásico’ of European private international law in Case C-633/22 Real Madrid Club
de Fútbol.
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The  decision  has
l o n g  b e e n
awaited:  eigth
months  after  the
Opin ion  by  AG
S z p u n a r
(discussed  here)
h a s  b e e n
publ ished  and
almost  18  years
since the facts  of
t h e  c a s e .  I t
c o n c e r n s  a n
article published by leading French newspaper Le Monde in 2006, which claimed
that both FC Barcelona and Real Madrid had retained the services of Eufemiano
Fuentes, a sports doctor heavily implicated in numerous doping scandals. Real
Madrid and a member of their medical team sought damages for the harm to their
reputation and were eventually awarded payment of € 390,000 to the former and
of € 30,000 to the latter by a Spanish court in 2014. Their attempts to enforce
those awards in France were thwarted, though, with the Paris Court of Appeal
holding that they were violating French public policy by deterring the media’s
freedom of expression as guaranteed by Art 11. of the Charter of Fundamental
Rights of the European Union. The French Cour de cassation finally referred the
case to the CJEU in 2022, raising questions as to whether such a deterrent effect
on freedom of expression would be a valid ground of public policy to refuse
enforcement based on (what is now) Art. 45(1)(a) Brussels Ia and, if so, how it
could be established.

In its decision (not yet available in English), the Court largely follows the Opinion
of its Advocate General. After reiterating the importance of striking the right
balance  between  swift  recognition  and  enforcement  of  judgments  between
Member States and the defendant’s right of defence (paras. 29–31), the Court
emphasises that – except in exceptional circumstances – the courts of the Member
State  of  enforcement  must  not  review the  substance of  the  foreign decision
(paras. 36–39) and may even have to presume that the fundamental rights of the
defendant, including those derived from EU law, have been respected (paras.
42–43). Yet, a violation of the freedom of expression enshrined in Art. 11 of the
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Charter  (and  Art.  10  of  the  European  Convention  of  Human  Rights)  may
constitute such exceptional circumstances (paras. 45–53).

Focusing on the present case, the Court then goes on to emphasise the role of the
press as a ‘public watchdog’ (using the English term even in the French original),
not least with regard to reporting on doping in professional sports, and the risks
of a deterring effect, relying extensively on jurisprudence by the European Court
of Human Rights (paras. 54–56). According to the Court, it follows that in this
context,

‘toute décision accordant des dommages-intérêts pour une atteinte causée à la
réputation doit présenter un rapport raisonnable de proportionnalité entre la
somme allouée et l’atteinte en cause.’ (para. 57)

In order to establish the existence of such a reasonable proportion, the courts of
the Member State of enforcement may indeed consider, in particular, the amount
awarded: if it exceeds the material and immaterial damage, or if it is significant in
comparison to the ressources of the defendant, a deterrent effect may be found
(paras. 62–64). What is more, the courts may also take into the account ‘la gravité
de la faute [des personnes condamnées]’ (para. 68).

While it remains for the French courts to apply these criteria to the Spanish
decision – and to potentially refuse enforcement to the extent (!) that it has a
deterrent effect on freedom of expression (i.e. not entirely; see para. 72) on this
basis –, the Court of Justice certainly appears open towards the possibility of such
a deterring effect being found to exist in the present case.

The  Dubai  Supreme  Court  on
Indirect  Jurisdiction  –  A  Ray  of
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Clarity  after  a  Long  Fog  of
Uncertainty?
I. Introduction

It  is  widely  acknowledged  that  the  recognition  and  enforcement  of  foreign
judgments depend, first and foremost, on whether the foreign court issuing the
judgment was competent to hear the dispute (see Béligh Elbalti, “The Jurisdiction
of Foreign Courts and the Enforcement of Their Judgments in Tunisia: A Need for
Reconsideration”, 8 Journal of Private International Law 2 (2012) 199). This is
often referred to as “indirect jurisdiction,” a term generally attributed to the
renowned French scholar Bartin. (For more on the life and work of this influential
figure, see Samuel Fulli-Lemaire, “Bartin, Etienne”, in J. Basedow et al. (eds.),
Encyclopedia of Private International Law – Vol. I (2017) 151.)

Broadly speaking, indirect jurisdiction refers to the jurisdiction of the foreign
court in the context of recognizing and enforcing foreign judgments. Concretely,
the court being asked to recognize and enforce a foreign judgment evaluates
whether the foreign court had proper jurisdiction to hear the dispute. The term
“indirect” distinguishes this concept from its legal opposite: direct jurisdiction.
Unlike  indirect  jurisdiction,  direct  jurisdiction  refers  to  the  authority
(international jurisdiction) of a domestic court to hear and adjudicate a dispute
involving a foreign element (see Ralf Michaels, “Some Fundamental Jurisdictional
Conceptions as Applied in Judgment Conventions,” in E. Gottschalk et al. (eds.),
Conflict of Laws in a Globalized World (2007) 35).

While  indirect  jurisdiction  is  universally  admitted  in  national  legislation  and
international  conventions  on  the  recognition  and  enforcement  of  foreign
judgments, the standard based on which this requirement is examined vary at
best running the gamut from a quite loose standard (usually limited only to the
examination of whether the dispute fall under the exclusive jurisdiction of the
requested court as legally determined in a limitative manner), to a very restrictive
one (excluding the indirect jurisdiction of the rendering court every time the
jurisdiction of the requested court – usually determined in a very broad manner –
is verified). The UAE traditionally belonged to this latter group (for a comparative
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overview in MENA Arab Jurisdictions, see Béligh Elbalti, “Perspective of Arab
Countries,” in M. Weller et al. (eds.), The 2019 HCCH Judgments Convention –
Cornerstones,  Prospects,  Outlook  (2023)  187-188;  Idem “The  Recognition  of
Foreign  Judgments  as  a  Tool  of  Economic  Integration  –  Views  from Middle
Eastern and Arab Gulf  Countries,  in  P Sooksripaisarnkit  and S R Garimella,
China’s  One  Belt  One  Road  Initiative  and  Private  International  Law  (2018)
226-229). Indeed, despite the legal reform introduced in 2018 (see infra), UAE
courts  have  continued  to  adhere  to  their  stringent  approach  to  indirect
jurisdiction. However, as the case reported here shows this might no longer be
the case. The recent Dubai Supreme Court’s decision in the Appeal No. 339/2023
of 15 August 2024 confirms a latent trend observed in the UAE, particularly in
Dubai,  thus  introducing  a  significant  shift  towards  the  liberalization  of  the
recognition and enforcement requirements. Although some questions remain as to
the reach of this case and its consequences, it remains a very important decision
and therefore warrants attention.

 

II. Facts

The summaries of facts in UAE courts’ decisions are sometimes sparse in details.
This one particularly lacks the information necessary to fully understand the case.

What can be inferred from the description of facts in the decision is that the
dispute involved two Polish parties, a company as a plaintiff (hereafter referred to
as “X”) and a seemingly a natural person as a defendant (hereafter referred to as
“Y”) who has his “residence [iqamah]” in Dubai.

X was successful in the action it brought against Y in Poland and obtained a
judgment ordering the latter to pay a certain amount of money. Later, X sought to
enforce the Polish judgment in Dubai.

X’s enforcement petition was first admitted by the Execution Court of Dubai. On
appeal,  the Dubai  Court  of  Appeal  overturned the enforcement order on the
ground that the international jurisdiction over the dispute lied with Dubai courts
since Y had his “residence” in Dubai. Dissatisfied, X filed an appeal before the
Dubai Supreme Court.

Before the Supreme Court, X argued that Y’s residence in the UAE does not
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prevent actions from being brought against him in his home country, where the
“event  [waqi’a]”  giving  rise  to  the  dispute  occurred,  particularly  since  both
parties hold the same nationality. In addition, X claimed that it was not aware that
Y’s residence was in the UAE.

 

III. The Ruling

The Supreme Court admitted the appeal and overturned the appealed decision
with remand.

In its ruling, and after recalling the basic rules on statutory interpretation, the
Supreme Court held as follows:

“According to Article 85 paragraph [……] of the Executive Regulation of the Civil
Procedure Act (issued by Cabinet Decision No. 57/2018,[i] applicable to the case
in question), [……], “enforcement shall not be ordered unless the following is
verified: “UAE courts do not have exclusive jurisdiction over the dispute [……],
and that the foreign rendering court had jurisdiction according to its own laws.”

“This clearly indicates that the legislator did not allow enforcement orders to be
granted [……] unless UAE courts  do not  have exclusive jurisdiction over the
dispute in which the foreign judgment to be declared enforceable was rendered.
Therefore, in case of concurrent jurisdiction between UAE courts and the foreign
rendering court, and both courts are competent to hear the dispute, this does not,
by itself, prevent the granting of the enforcement order. This marks a departure
from the previous approach prior to the aforementioned Executive Regulation,
where, under the provisions of Article 235 of Federal Act on Civil Procedure No.
11/1992,[ii] it was sufficient to refuse the enforcement of a foreign judgment if
the UAE courts were found to have jurisdiction over the dispute—even if their
jurisdiction was not exclusive. [This continued to be the case until] the legislator
intervened to address the issue of the jurisdiction that is exclusive to UAE courts
[as  the  requested  State]  and  concurrent  jurisdiction  that  shared  the  foreign
rendering court whose judgment is sought to be enforced [in UAE]. [Indeed,] the
abovementioned 2018 Executive Regulation resolved this issue by clarifying that
what prevents from declaring a foreign judgment enforceable is [the fact that]
UAE courts are conferred exclusive jurisdiction over the dispute in which the
foreign judgment was rendered. This was reaffirmed in [……] in [the new] Article
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222 of the Civil Procedure Law issued by Federal Decree-Law No. 42 of 2022,[iii]
which maintained this requirement [without modification].

[…] the appealed decision departed from this point view, and overturned the
order declaring the foreign judgment in question enforceable on the ground that
Y resides UAE, which grants jurisdiction to Dubai courts over the dispute […],
despite the fact that [this]  basis [of  jurisdiction] referred to by the appealed
decision [i.e. – the defendant’s residence in the UAE] does not grant exclusive
jurisdiction  to  UAE courts  to  the  exclusion  of  the  foreign  rendering  court’s
jurisdiction. Therefore, the ruling misapplied the law and should be overturned.”
(underline added)

 

IV. Analyses

 The conclusion of the Dubai Supreme Court must be approved. The decision
provides indeed a welcome, and a much-awaited clarification regarding what can
be  considered  one  of  the  most  controversial  requirements  in  the  UAE
enforcement system. In a previous post, I mentioned indirect jurisdiction as one of
the common grounds based on which UAE courts have often refused to recognize
an enforce foreign judgments in addition to reciprocity and public policy.[iv] This
is because, as explained elsewhere (Elbalti, op. cit), the UAE has probably one of
the most stringent standard to review a foreign court’s indirect jurisdiction.

 

1. Indirect jurisdiction – Standard of control

The standard for recognizing foreign judgments under UAE law involves three
layers of control (former article 235 of the 1992 FACP). First, UAE courts must
not  have  jurisdiction  over  the  case  in  which  the  foreign  judgment  was
issued(former article 235(2)(a) first half of the 1992 FACP). Second, the foreign
court  must  have  exercised  jurisdiction  in  accordance  with  its  rules  of
international jurisdiction (former article 235(2)(a) second half of the 1992 FACP).
Third, the foreign court’s jurisdiction must align with its domestic law, which
includes both subject-matter and territorial  jurisdiction, as interpreted by the
court (former Article 235(2)(b) of the 1992 FACP).
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a) Traditional (stringent) position under the then applicable provisions

 The  interpretation  and  application  of  the  first  rule  have  been  particularly
problematic  as  UAE  courts.  The  courts  have,  indeed,  often  rejected  foreign
courts’  indirect  jurisdiction when UAE jurisdiction can be justified under the
expansive UAE rules of direct jurisdiction (former articles 20 to 23 of the 1992
FACP), even when the foreign court is validly competent by its own standards
(Dubai Supreme Court, Appeal No. 114/1993 of 26 September 1993 [Hong Kong
judgment in  a  contractual  dispute –  defendant’s  domicile  in  Dubai]).  Further
complicating the issue, UAE courts tend to view their jurisdiction as mandatory
and routinely nullify agreements that attempt to derogate from it (article 24 of the
1992 FACP, current article 23 of the 2022 FACP. See e.g.,  Federal Supreme
Court,  Appeals No.  311 & 325/14 of  20 March 1994;  Dubai  Supreme Court,
Appeals No. 244 & 265/2010 of 9 November 2010; Abu Dhabi Supreme Court,
Appeal No. 733/2019 of 20 August 2019).

 

b) Case law application

While  there  are  rare  cases  where  UAE  courts  have  accepted  the  indirect
jurisdiction of a foreign court, either based on the law of the rendering state (see
e.g., Abu Dhabi Supreme Court, Appeal No. 1366/2009 of 13 January 2010) or by
determining  that  their  own jurisdiction  does  not  exclude  foreign  jurisdiction
unless  the  dispute  falls  under  their  exclusive  authority  (see  e.g.,  Abu Dhabi
Supreme Court, Appeal No. 36/2007 of 28 November 2007), the majority of cases
have adhered to the traditional restrictive view (see e.g., Federal Supreme Court,
Appeal  No.  60/25  of  11  December  2004;  Dubai  Supreme Court,  Appeal  No.
240/2017 of 27 July 2017 ; Abu Dhabi Supreme Court, Appeal No. 106/2016 of 11
May 2016). This holds true even when the foreign court’s jurisdiction is based on
a choice of court agreement (see e.g., Dubai Supreme Court, Appeal No. 52/2019
of  18  April  2019).  Notably,  UAE  courts  have  sometimes  favored  local
interpretations  over  international  conventions  governing  indirect  jurisdiction,
even when such conventions were applicable (see e.g., Dubai Supreme Court,
Appeal No. 468/2017 of 14 December 2017; Abu Dhabi Supreme Court, Appeal
No. 238/2017 of 11 October 2017. But contra, see e.g., Dubai Supreme Court,
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Appeal No. 87/2009 of 22 December 2009; Federal Supreme Court, Appeal 5/2004
of 26 June 2006).

 

2. The 2018 Reform and its confirmation in 2022

The 2018 reform of the FACP introduced significant changes to the enforcement
of foreign judgments, now outlined in the 2018 Executive Regulation (articles
85–88) and later confirmed in the new 2022 FACP (articles 222~225). One of the
key modifications was the clarification that UAE courts’  exclusive jurisdiction
should only be a factor when the dispute falls under their exclusive authority (Art.
85(2)(a)  of  the 2018 Executive Regulation;  article 222(2)(a)  of  the new 2022
FACP). While courts initially continued adhering to older interpretations, a shift
toward the new rule emerged, as evidenced by a case involving the enforcement
of a Singaporean judgment (which I previously reported here in the comments). In
this case, Dubai courts upheld the foreign judgment, acknowledging that their
jurisdiction, though applicable, was not exclusive (Dubai Court of First Instance,
Case No. 968/2020 of 7 April 2021). The Dubai Supreme Court further confirmed
this approach by dismissing an appeal that sought to challenge the judgment’s
enforcement (Appeal No. 415/2021 of 30 December 2021). This case is among the
first to reflect a new, more expansive interpretation of UAE courts’ recognition of
foreign judgments, aligning with the intent behind the 2018 reform.

 

3. Legal implications of the new decision and the way forward

The Dubai Supreme Court’s decision in the case reported here signifies a clear
shift in the UAE’s policy toward recognizing and enforcing foreign judgments.
This ruling addresses a critical issue within the UAE’s enforcement regime and
aligns  with  broader  trends  in  global  legal  systems  (see  Béligh  Elbalti,
“Spontaneous  Harmonization  and  the  Liberalization  of  the  Recognition  and
Enforcement  of  Foreign  Judgments”  16  Japanese  Yearbook  of  Private
International  Law  (2014)  273).  As such,  the significance of  this  development
cannot be underestimated.

However, there is a notable caveat: while the ruling establishes that enforcement
will be granted if UAE courts do not have exclusive jurisdiction, the question
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remains as to which cases fall under the UAE courts’ exclusive jurisdiction. The
2022 FACP does not provide clarity on this matter. One possible exception can be
inferred from the 2022 FACP’s regulation of direct jurisdiction which confers
broad  jurisdiction  to  UAE courts,  “except  for  actions  relating  to  immovable
located abroad” (article 19 of the 2022 FACP). Another exception is provided for
in Article 5(2) of the Federal Act on Commercial Agencies,[v] which subjects all
disputes regarding commercial agencies in UAE to the jurisdiction of the UAE
courts (see e.g., Federal Supreme Appeal No. 318/18 of 12 November 1996).

Finally, one can question the relevance of the three-layer control of the indirect
jurisdiction of foreign courts, particularly regarding the assessment of whether
the foreign court had jurisdiction based on its own rules of both domestic and
international jurisdiction. It seems rather peculiar that a UAE judge would be
considered more knowledgeable or better equipped to determine that these rules
were misapplied by a foreign judge, who is presumably well-versed in the legal
framework of their own jurisdiction. This raises concerns about the efficiency and
fairness of such a control mechanism, as it could lead to inconsistent or overly
stringent standards in evaluating foreign judgments. These requirements are thus
called to be abolished.

 

———————————————

[i] The 2018 Executive Regulation Implementing the 1992 Federal Act on Civil
Procedure (Cabinet decision No. 57/2018 of 9 December 2018, as subsequently
amended  notably  by  the  Cabinet  Decision  No.75/2021  of  30  August  2021;
hereafter referred to as “2018 Executive Regulation”.)

[ii] The 1992 Federal Act on Civil Procedure (Federal Law No. 11/1992 of 24
February 1992, hereafter “1992 FACP”).

[iii] The 2022 Federal Act on Civil Procedure (Federal Legislative Decree No.
42/2022 of 30 October 2022). The Act abolished and replaced the 2018 Executive
Regulation and the 1992 FACP (hereafter “2022 FACP”).

[iv] However, since then, there have been subsequent developments regarding
reciprocity that warrant attention as reported here.
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[v]  Federal  Law  No.  3/2022  of  13  December  2022  regulating  Commercial
Agencies, which repealed and replaced the former Federal Law No. 18/1982 of 11
August 1981.

How  many  monetary  judgments
that  Chinese  courts  decided  to
enforce are successfully enforced?
It is necessary to distinguish (1) a court’s decision to acknowledge the validity of
a foreign judgment (judgment recognition and enforcement), and (1) whether a
judgment creditor successfully recovers the awarded amount in practice.

For example,  Kolmar Group AG v.  Jiangsu Textile Industry (Group) Import &
Export Co., Ltd. is notable because it was the first case where a foreign monetary
judgment was recognized based on the principle of de facto reciprocity in China.
However, the recognition and enforcement of the judgment does not necessarily
mean that Kolmar Group actually recovered the money.

Up to 10 September 2023,  there had been 63 cases in total  concerning the
recognition and enforcement of foreign judgments on the grounds of reciprocity
or judicial assistance treaties ratified by China in civil or commercial matters. Of
these, 26 were successful cases where the Chinese courts decided to recognize
and  enforce  foreign  judgments  while  3  were  partially  successful  cases  (the
Chinese  courts  recognized  compensatory  damages  but  rejected  punitive
damages); the recognition and enforcement of foreign judgments were rejected in
the remaining 34 cases.

Have the creditors of the 29 foreign judgments recovered their money in China?

After extensive empirical research, the findings can be divided into three groups.

Firstly, the (partially) successful enforcement group includes both voluntary and
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compulsory  enforcement  cases.  Among  the  9  judgments,  3  were  to  appoint
insolvency  administrators  and  with  no  or  limited  enforcement  contents.  For
example, in the case of In re DAR, real property owned by the German insolvent
company had already been fully paid for and been occupied by the company
associated  with  the  creditor  before  the  German  insolvency  judgment  was
recognized in China. As this real property was the only property owned by the
insolvent company in China, there was no other property to be collected or debt
to be paid by the insolvency administrator. Another 3 judgments in this group
were rendered against  the same party.  The plaintiffs,  when applying for  US
judgments to be recognized and enforced in China, successfully requested the
Guangzhou Intermediate People’s Court to preserve a significant amount of the
defendant’s assets in China in order to pay the judgment debts. Importantly, the
cases in this group do not necessarily mean that the judgment creditors will have
their foreign judgments completely satisfied.

Secondly,  7  cases are in  the group of  unsuccessful  compulsory enforcement,
where all of the compulsory enforcement proceedings had been closed due to the
debtors having no assets for enforcement. In Kolmar Group AG v. Jiangsu Textile
Industry (Group) Import & Export Co., Ltd, although the Chinese court decided to
recognize and enforce the Singaporean judgment, the debtor did not voluntarily
fulfill the obligations under the judgment. Consequently, the creditor applied to
the Chinese court for compulsory enforcement, and the court docketed the case
on 21 December 2016. On 24 January 2017, the same court made a civil ruling
and accepted another Chinese company’s application to reorganize the debtor
due to the latter’s insolvency. On 8 December 2017, the court made a series of
civil  rulings approving the merger and reorganization plan of the debtor and
terminating  the  insolvency  proceedings.  On 28  December  2017,  the  creditor
withdrew its application for the compulsory enforcement of the judgment. From
the publicly available documents, the relationship between the judgment creditor
and the Chinese company that merged with the judgment debtor is unknown.
However, if the judgment creditor had received the payment from the insolvency
reorganization proceedings, the Chinese Judgment Enforcement Decision would
have contained this information.

Thirdly, 13 cases are in the group containing an unknown enforcement status.
This group covers three circumstances.  (1) The foreign judgments have been
voluntarily enforced by judgment debtors so compulsory enforcement decisions



are unnecessary. (2) The judgment creditors have not applied for compulsory
enforcement and the foreign judgments remain outstanding. (3) The judgment
creditors have applied for compulsory enforcement, but the relevant compulsory
enforcement decisions are not available to the public, so the enforcement status
remains unknown.

As a conclusion, although the empirical study only covered 29 foreign judgments,
which is a relatively small number, it exhausts all foreign judgments that the
Chinese courts have decided to recognize and enforce up to September 2023. It
reflects that, for a judgment creditor, obtaining a Chinese court’s decision to
recognize and enforce a foreign judgment is only the first step to recovering funds
in China.

All comments are welcome.

For detailed information about this research, please refer to section 5.3.1 of ‘Jie
(Jeanne) Huang, Developing Chinese Private International Law for Transnational
Civil and Commercial Litigation: The 2024 New Chinese Civil Procedure Law,
Netherlands International Law Review (2023).’
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