Brussels Convention, the Law of
War and Crimes Against Humanity

Advocate General Ruiz-Jarabo Colomer has given his Opinion in Case C-292/05
Lechouritou and Others.

The case is concerned with whether claims for compensation which are brought
by a number of Greek citizens against a Contracting State (Germany) as
being liable under civil law for acts or omissions of its armed forces fall within the
scope ratione materiae of the Brussels Convention. The following questions
were referred to the ECJ by order of the Efetio Patron (Court of Appeal, Patras):

1. Do actions for compensation which are brought by natural persons against a
Contracting State as being liable under civil law for acts or omissions of its
armed forces fall within the scope ratione materiae of the Brussels Convention
in accordance with Article 1 thereof where those acts or omissions occurred
during a military occupation of the plaintiffs' State of domicile following
a war of aggression on the part of the defendant, are manifestly
contrary to the law of war and may also be considered to be crimes
against humanity?

2. Is it compatible with the system of the Brussels Convention for the defendant
State to put forward a plea of immunity, with the result, should the answer be
in the affirmative, that the very application of the Convention is neutralised, in
particular in respect of acts and omissions of the defendant's armed forces
which occurred before the Convention entered into force, that is to say during
the years 1941-447

The Advocate General's answer to the first question referred to the ECJ was that,
even if the term “civil and commercial matters” is not defined in the Brussels
Convention, it has been held that this term has to be interpreted autonomously
and does not include acts iure imperii. The Advocate General establishes two
criteria which decide whether an act iure imperii - which does not fall within the
scope of the Brussels Convention - has to be identified as such: Firstly, the official
role of the parties involved, and secondly the origin of the claim, i.e. whether the
exercise of authority by the administration is exorbitant. In the present case, the
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official character of one of the parties was beyond doubt because the action is
directed as against a state. Concerning the second criteria, the exercise of
exorbitant authority, it has been stated that martial acts constitute a typical
example of a state’s authority. Thus, claims directed at the restitution of damages
which have been caused by armed forces of one of the war conducting parties are
not “civil matters” for the purposes of Art. 1 of the Brussels Convention.

As - according to the Advocate General s opinion - the first question has to be
answered negatively, the second question referred to the ECJ does not have to be
dealt with. However, the Advocate General points out that immunity precedes the
Brussels Convention since if it is - due to immunity - not possible to file a suit, it
is irrelevant which court has jurisdiction. Further, the examination of immunity
and its effects on human rights was beyond the Court’s competence.

In the Advocate General's words,

...a claim for compensation, which is raised by natural persons against a
Contracting State of the Brussels Convention, in order to attain compensation
for damage caused by armed forces of another Contracting State during a
military occupation, does not fall within the material scope of the Brussels
Convention, even if those actions can be regarded as crimes against the
humanity (approximate translation from the German text of the judgment, para.
79. An English translation is not available.)

Out Now: Aristova, Tort Litigation
against Transnational
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Corporations. The Challenge of
Jurisdiction in English Courts

Ekaterina Aristova (Bonavero Institute of Human Rights, University of Oxford) is
the author of the ‘Tort Litigation against Transnational Corporations: The
Challenge of Jurisdiction in English Courts’ (OUP 2024), which has just been
published in the Oxford Private International Law series. She has kindly shared
the following summary with us.

A Rejoinder to Dr Cosmas
Emeziem’s “Conflict of Laws and
Diversity of Opinions—A View of
The Nigerian Jurisdiction”

In this blog post, I respond to a recent critique by Dr. Cosmas Emeziem of a blog
post co-authored by Dr. Abubakri Yekini and myself. Our post celebrated the
elevation of Justice H.A.O. Abiru to the Nigerian Supreme Court and highlighted
its significance for the development of Nigerian conflict of laws.

Dr. Emeziem argues that institutional expertise should be prioritised over
individual expertise. He states, “[I]t is essential to stay focused on institutional
capacities, expertise and competence and how to enhance them—instead of
individualized expertise, which, though important, are weak foundations for
enduring legal evolution and a reliable PIL regime.” He concludes that: “Thus, the
idea that “an expert in conflict of laws is now at the Supreme Court after a long
time” is potentially misleading—especially for persons, businesses, and investors
who may not know the inner workings of complex legal systems such as Nigeria.”

Yekini and I in our blog post, clearly stated: “Nevertheless, this is not to suggest
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that Justice Abiru’s expertise is limited to conflict of laws, nor that other Nigerian
judges do not possess expertise in conflict of laws. The point being made is that
his Lordship’s prominence as a judicial expert in conflict of laws in Nigeria is
noteworthy.” [emphasis added]. The work of a judge is challenging, and
academics should recognize and celebrate their expertise.

Celebrating judicial expertise is beneficial. For instance, Dr. Mayela Celis on 24
November 2021 in one blog post praised the appointment of Justice Loretta Ortiz
Ahlf - a private international law expert - to the Mexican Supreme Court. Celis
concluded in her blog post that: “This appointment will certainly further the
knowledge of Private International Law and Human Rights at the Mexican
Supreme Court.”

It is common for judges to specialize in certain legal fields, especially at the
appellate level. This specialization enables them to provide leading judgments in
relevant cases. This is particularly true in common law jurisdictions, where judges
are known for their individual attributes and often provide separate decisions,
which can result in a diverse range of opinions even within the same case. For
example, in the English case of Boys v Chaplin, the House of Lords was unable to
provide a coherent ratio decidendi due to differing opinions regarding the law
applicable to torts when applying English law to heads of damages.

In Sonnar (Nig) Ltd v Partenreedri MS Norwind (1987) 4 NWLR 520 at 544 Oputa
JSC of the Nigerian Supreme Court, although concurring, expressed a separate
view that as a matter of public policy, Nigerian courts “should not be too eager to
divest themselves of jurisdiction conferred on them by the Constitution and by
other laws simply because parties in their private contracts chose a foreign
forum.” Many other Nigerian judges have since followed this individual approach
taken by Oputa JSC, despite the majority of the Nigerian Supreme Court in
Sonnar unanimously, and repeatedly in Nika Fishing Company Ltd v Lavina
Corporation (2008) 16 NWLR 509, and Conoil Plc v Vitol SA (2018) 9 NWLR 463,
expressing preference for the enforcement of a foreign jurisdiction clause, except
where strong cause is advanced to the contrary. In this context, the influence of
an individual judge in decision-making in conflict of laws cannot be undermined.

In England, former United Kingdom Supreme Court Judges like Lord Collins and
Lord Mance are renowned for their expertise in conflict of laws. Indeed, Lord
Collins’ academic prowess in conflict of laws is internationally renowned, as he is
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one of the chief editors of the leading common law text on the subject.
Nevertheless, this is not to suggest that judges who are not specialists in conflict
of laws cannot make significant contributions to the subject. For instance, Lord
Goff, known for his expertise in unjust enrichment, significantly contributed to the
principle of forum non conveniens, delivering the leading judgment in the seminal
case of Spiliada Maritime Corp v. Cansulex Ltd. The point being made is that
judges’ specialization in a subject significantly enhances the quality of judicial
decisions, a fact that scholars should celebrate.

The rise of international commercial courts in Asia and the Middle East, which
resemble arbitral tribunals, underscores the importance of individual judicial
expertise. These courts, including those in Hong Kong, Singapore, Dubai, Qatar,
Kazakhstan, and Abu Dhabi attract top foreign judicial experts to preside over and
decide cases, thereby instilling confidence in international commercial parties
(Bookman 2021; Antonopoulou, 2023). For instance, Lord Collins a former non-
permanent Member of the Hong Kong Court of Final Appeal, delivered the
leading judgment in the significant cross-border matter of Ryder Industries Ltd v
Chan Shui Woo, with the agreement of all other judges on the panel.

Yekini and I stated in our blog post, that Justice Abiru’s “dissenting opinion in
Niger Aluminium Manufacturing Co. Ltd v Union Bank (2015) LPELR-26010(CA)
32-36 highlights his commitment to addressing conflict of laws situations even
when the majority view falls short.” If the bench in the conflict of laws case where
Justice Abiru dissented had been conversant with private international principles
in Nigeria, a different outcome might have been reached. This is crucial in the
context of the numerous per incuriam decisions by Nigerian appellate courts,
which hold that in inter-state matters, a State High Court can only assume
jurisdiction over a cause of action that arose within its territory, regardless of
whether the defendant is present and/or willing to submit to the court’s
jurisdiction (Okoli and Oppong, Yekini, and Bamodu) . The key point is that having
more specialists in conflict of laws in Nigerian courts will significantly enhance
the quality of justice delivery in cross-border issues.

In conclusion, while Justice H.A.O. Abiru is not the entire Nigerian Supreme Court
for conflict of laws, there is nothing wrong with emphasizing and celebrating his
specialization in this field. Therefore, I stand by my co-authored blog post and will
continue to highlight such expertise.
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Issue 1 of Journal of Private
International Law for 2024

The latest issue of the Journal of Private International Law was published
yesterday It contains the following articles.

Alex Mills, Sustainability and jurisdiction in the international civil litigation
market

The sustainability of the global economy, particularly in response to the concerns
of climate change, is an issue which impacts many different aspects of life and
work around the world. It raises particular questions concerning globalised
industries or markets which depend on long distance transportation for their
function. This article takes as its focus international civil litigation - the judicial
resolution of cross-border disputes - as a particular example of a globalised
market in which sustainability considerations are presently neglected, and
examines how this omission ought to be addressed. It proposes a modification to
English law which aims to ensure that jurisdictional decisions by the English
courts take into account their environmental impact - that is to say, the
environmental impact of the selection of a particular forum. The article also
considers the implications of adopting this change on the position of the English
courts in the global litigation marketplace, arguing that the effects are likely to be
limited, and it could have an incidental benefit in promoting the development and
adoption of communications technologies in judicial dispute resolution.

Saloni Khanderia, The law applicable to documentary letters of credit in India: A
riddle wrapped in an enigma?

Despite significantly fostering international trade in India, letters of credit and
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the determination of applicable law in cross-border disputes arising from the
same have received negligible attention from lawmakers. The Indian Supreme
Court, too, has failed to use its power to mould the law despite regularly being
confronted with disputes on this subject. This paper demystifies India’s conflict of
law rules on the law governing disputes on letters of credit by examining relevant
judicial trends. It highlights rampant references to the lex fori - and explores
reasons why it is considered the “proper law” by being the country possessing the
closest and most real contractual connection. It anticipates a “ripple effect”
prompting parties to evade Indian courts through choice-of-court agreements
preferring a foreign forum or to avoid business with Indian traders insisting on
such payment mechanisms. Accordingly, it identifies the need for coherent rules
and suggests some solutions that Indian lawmakers should consider.

Frederick Rielander, The EU private international law framework for civil
disputes concerning credit ratings: Exploring the status quo and prospects of
reform

This article addresses the EU private international law framework for cross-
border disputes concerning credit ratings. It argues that investors harmed by
faulty ratings face considerable challenges when enforcing claims against credit
rating agencies. These challenges arise not only due to the high standard of proof
for damages claims and additional barriers rooted in substantive law but also
from the limited territorial reach of the common EU civil liability regime of Article
35a of the amended Regulation (EC) No 1060/2009. Additionally, uncertainties
concerning the determination of the concurrently applicable national law and the
lack of unified European cross-border collective redress mechanisms in the area
of capital markets law compound the problem. Against this background, this
article discusses the options for reforming the existing private international law
regime to enhance investors’ access to justice in disputes with CRAS.

Tony Ward & Ann Plenderleith Ferguson, Proof of foreign law: a reduced role for
expert evidence?

This article considers the position as to proof of foreign law in the English courts
in light of the case of FS Nile Plaza v Brownlie [2021] UKSC 45 and the 11th
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edition of the Commercial Court Guide. We discuss the “old notion” of proof by
expert witnesses, the extent to which recent developments displace the
traditional role of the expert and enhance that of the advocate, and the dicta in
Brownlie concerning the presumptions of similarity and continuity and judicial
notice. While welcoming the greater flexibility in the way foreign law can be put
before the English court, we argue that the use of oral expert evidence and cross-
examination will remain important in at least two types of case: those where the
issue of foreign law is complex or novel, and those where the English court does
not just need to ascertain the “correct” interpretation of foreign law, but rather
predict whether a foreign court would in reality provide appropriate relief in
relation to the matter before the court.

Olivera Boskovic, Extraterritoriality and the proposed directive on corporate
sustainability due diligence, a recap

Tortious actions brought against companies for the violation of human rights
and/or environmental damage have raised important issues of jurisdiction and
choice of law. Damage caused abroad by subsidiaries of European companies or
the possibility of bringing actions against non-European companies for damage
caused outside of the European union have been referred to in terms of
extraterritoriality. This paper examines these issues in relation to the proposed
directive on corporate sustainability due diligence.

Leonard Lusznat, The Brussels IIb Regulation - Most significant changes
compared to its predecessor and enhancement of the 1980 Hague Convention on
International Child Abduction

The Brussels IIb Regulation, dealing with proceedings in matrimonial matters,
those of parental responsibility and international child abduction cases, is the
newest instrument of the European Union in international family law. The article
critically evaluates its most significant changes compared to its predecessor, the
Brussels Ila Regulation, in the fields of jurisdiction and of recognition and
enforcement. In addition, it analyses how the Brussels IIb Regulation optimises
the provisions of the 1980 Hague Convention on International Child Abduction
between the member states of the European Union. The article argues that the


https://www.tandfonline.com/doi/full/10.1080/17441048.2024.2338622
https://www.tandfonline.com/doi/full/10.1080/17441048.2024.2338622
https://www.tandfonline.com/toc/rpil20/20/1
https://www.tandfonline.com/toc/rpil20/20/1
https://www.tandfonline.com/toc/rpil20/20/1

regulation is overall a helpful and welcome addition to international family law
because it strengthens the welfare of the child and enhances the practical
functionality and normative structure of its predecessor. Nevertheless, scope for
further improvements in another recast regulation is identified.

Olga Bobrzy?ska & Mateusz Pilich, Cases of cross-border child abduction in times
of populism: a Polish perspective

This article analyses the case law in Poland on matters of the return of children
wrongfully removed or retained within the framework of the Hague Convention of
25 October 1980 on the Civil Aspects of International Child Abduction during the
period of the “populist” government (2020-2022). It takes account of the
legislative and judicial developments in the EU and the European Court of Human
Rights and of the aims of the Hague Convention. It seeks to ascertain whether the
influence of populist reforms and politicisation of the courts has become apparent
in the case law of the Polish Supreme Court on international child abduction
cases.

Ye Shanshan & Du Tao, The Jurisdiction of China International Commercial Court:
substance, drawbacks, and refinement

The wave of setting up international commercial courts has emerged
internationally. Following the trend, China established the China International
Commercial Court (CICC) in 2018. The CICC exercises consensual jurisdiction
and non-consensual jurisdiction over international commercial disputes, and has
jurisdiction to support international commercial arbitration. This article analyses
the CICC’s criteria for determining international commercial disputes and the
specific requirements for each type of jurisdiction based on the relevant
provisions and judicial practice of the CICC. In addition, this article identifies the
drawbacks of the CICC’s current jurisdiction system, and provides several
suggestions for refinement, including the modification and clarification of the
criteria for determining the internationality and commerciality of disputes, the
removal of restrictions on jurisdiction agreements, the clarification of substantive
standards for case transfer, and the expansion of its jurisdiction to support
international commercial arbitration.
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Gilim Bayraktaroglu-Ozgelik, When migration meets private international law:
issues of private international law in divorce actions of Syrian migrants under
temporary protection before the Turkish courts

The extended stay of Syrian nationals under temporary protection in Turkiye for
more than a decade has caused an increase in their involvement in private law
actions before the Turkish courts. Even though their substantive rights have
mostly been regulated following their arrival, the private international law
legislation has not yet been reviewed. This research, focusing on the most recent
judgments of Turkish courts in divorce actions of Syrian migrants identifies
important issues of private international law. These include questions on
determination of international jurisdiction of Turkish courts, their access to legal
aid and the obligation to provide security, questions of applicable law concerning
marriage (including the recognition of the marriages validly celebrated in Syria),
determination of the law applicable to divorce and the content of Syrian law. The
study demonstrates that some of these questions arise because of the ongoing
unfamiliarity of Turkish courts with “temporary protection status” as a relatively
new concept in Turkish law, whereas others are related to application of general
provisions to temporary protection beneficiaries and highlights the urgent need to
review the Turkish private international law legislation considering the status of
these persons to provide uniformity in court decisions and to ensure
predictability.

Research Methods in Private
International Law - book and
webinars

As some readers will have seen through various other blogs and social media, this
month the book Research Methods in Private International Law. A
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Handbook on Regulation, Research and Teaching, edited by Xandra Kramer
(Erasmus University Rotterdam/Utrecht University) and Laura Carballo Pineiro
(University of Vigo) was published. The book is part of the Handbook in Research
Methods of Law Series of Edward Elgar Publishing.

“The book seeks to provide insights into the different methodological approaches
to private international law from both a regulatory approach and from a research
and educational perspective. Established methodologies as well as evolving
regulatory and empirical approaches that shape the future of private international
law are discussed. To this end, the book is structured in three parts that
correspond to three core debates, although they inevitably overlap: (I) the
classification of private international law as private law and its interaction with
international public law and regulation; (II) inter- and multidisciplinary
approaches and research methods; and (III) how private international law helps to
frame and address the critical debates of our time as well as the role of legal
scholarship and education in shaping the future of private international law.”
(Introductory Chapter, p. 1-2).

The book contains 18 chapters written by a team of authors spanning all
continents discussing classical themes of private international law and new
challenges in regulation, research, and teaching. It includes views from politics,
human rights, legal theory, soft law and private regulation, comparative law,
empirical studies, economics, EU law making, technology, laymen, feminism,
colonialism, as well as university teaching in Mexico, Nigeria and The
Netherlands.

Contributors are (in alphabetical order): Maria Mercedes Albornoz, Adriani Dori,
Diego P. Fernandez Arroyo, Sai Ramani Garimella, Marco Giacalone, Paola
Giacalone, Nuria Gonzalez-Martin, Christoph A. Kern, Mary Keyes, Patrick
Kinsch, Dulce Lopes, Cristina M. Mariottini, Ralf Michaels, Chukwuma Samuel
Adesina Okoli, Marta Pertegas, Giesela Riihl, Veronica Ruiz Abou-Nigm, Carlota
Ucin, Aukje van Hoek, Christopher Whytock, and Abubakri Yekini.

Further information is available on the publisher’s website here. The Prelims and
the introductory chapter by the editors ‘Private international law in a global
world: a revival of methodologies and research methods’ are freely accessible
here. Critical acclaim by Geert Van Calster (KU Leuven), Yuko Nishitani (Kyoto
University), Hans van Loon (former SG Hague Conference on Private
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International Law) and Symeon C. Symeonides (Willamette University College of
Law).

Save the Date! Two launch webinars will take place on:

= 10 September 2024, from 10-12am CET: Research Methods in Private
International Law: Views from Regulation, Research and Education
(confirmed speakers include Dulce Lopes, Diego Fernandez Arroyo,
Giesela Ruhl, Adriani Dori and Mary Keyes)

= 23 September 2024, from 10-11.30 CET: Research Methods in Private
International Law: Educational Perspectives (co-organised by the
University of Sydney, moderated by Jeanne Huang; confirmed speakers
include Veronica Ruiz Abou-Nigm/Ralf Michaels, Ramani Garimella,
Abubakri Yekeni & Chukwuma Okoli and Aukje van Hoek

More details and information on registration will follow soon.

For those interested, a report of an extensive online interview with the editors by
Young-OGEMID can be downloaded from the website of Transnational Dispute
Management.

Book and webinar Financing
Collective Actions

Collective actions and the financing of complex mass damage cases have been
among the most debated and controversial topics in civil justice in Europe over
the past decade. It doesn’t need much explanation that oftentimes these complex
cases involving a multiplicity of parties and events or consequences taking place
in different countries trigger private international law questions, as for instance
the ongoing evaluation of the Brussels I-bis Regulation evidences (see among
others the 2023 Study in support of the evaluation; a 2021 Working Paper by
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Burkhard Hess; a 2022 report by BEUC on PIL and Cross-border Collective
Redress). Another key issue is the funding of these inherently costly litigations.
The Representative Action Directive, applicable since June 2023, and the
European Parliament Resolution on Responsible private funding of litigation,
adopted in 2022, have proliferated discussions on the funding of collective
actions. With the entry into force of the Dutch collective damages procedure
(WAMCA) in 2020, enabling compensatory actions, the Netherlands has re-
confirmed its reputation as one of the frontrunners in having a well-developed
framework for collective actions and settlements in Europe. High stake cases
involving privacy, environmental law, human rights and consumer law have found
their way to the courts and have benefitted from third party funding.

These developments have triggered the Dutch Research and Documentation
Centre of the Ministry of Justice and Security to commission a Study on the need
for a procedural fund for collective actions, published in 2023 (in Dutch). The
book Financing Collective Actions in the Netherlands: Towards a Litigation
Fund?, based on this study and including updates, has just been published (Eleven
International Publishing 2024) and is available open access. The book is authored
by Xandra Kramer (Erasmus University Rotterdam/Utrecht University), Ianika
Tzankova (Tilburg University), Jos Hoevenaars (Erasmus University Rotterdam,
researcher Vici team) and Karlijn van Doorn (Tilburg University). It discusses
developments in Dutch collective actions from a regulatory perspective, including
the implementation of the RAD, and contains a quantitative and qualitative
analysis of cases that have been brought under the WAMCA. It then examines
funding aspects of collective actions from a regulatory, empirical and comparative
perspective. It delves into different funding modes, including market
developments in third party litigation funding, and addresses the question of the
necessity, feasibility, and design of a (revolving) litigation fund for collective
actions.

The hardcover version of the book can be ordered from the publisher’s website,
which also provides access to the free digital open access version through the
publisher’s portal.

A launch event and webinar on ‘Financing Collective Actions: Current Debates
in Europe and Beyond’ will take place on 3 July from 15-17.15 CET. Confirmed
speakers include Jasminka Kalajdzic (University of Windsor) and Rachael
Mulheron (Queen Mary University London). Registration for free here.
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The Corporate Sustainability Due
Diligence Directive: PIL and
Litigation Aspects

Written by Eduardo Silva de Freitas (Erasmus University Rotterdam) and Xandra
Kramer (Erasmus University Rotterdam/Utrecht University), members of the Vici
project Affordable Access to Justice, financed by the Dutch Research Council
(NWO), www.euciviljustice.eu.

Introduction

After extensive negotiations, on 24 April 2024, the European Parliament approved
the Corporate Sustainability Due Diligence Directive (CSDDD or CS3D) as part of
the EU Green Deal. Considering the intensive discussions, multiple changes, and
the upcoming elections in view, the fate of the Commission’s proposal has been
uncertain. The Directive marks an important step in human rights and
environmental protection, aiming to foster sustainable and responsible corporate
behaviour throughout global value chains. Some Member States have
incorporated similar acts already, and the Directive will expand this to the other
Member States, which will also ensure a level playing field for companies
operating in the EU. It mandates that companies, along with their associated
partners in the supply chain, manufacturing, and distribution, must take steps to
avoid, halt, or reduce any negative effects they may have on human rights and the
environment. The Directive will apply to big EU companies (generally those with
more than 1,000 employees and a worldwide turnover of more than EUR
450 000 000) but also to companies established under the law of a third country
that meet the Directive’s criteria (Article 2 CSDDD).

Among the CSDDD'’s key provisions is the rule on civil liability enshrined in
Article 29. This rule states that companies shall be held liable for damages caused
in breach of the Directive’s provisions. Accompanying such a rule are also some
provisions that deal with matters of civil procedure and conflict of laws, though as
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has been pointed out earlier on this blog by Kilimcioglu, Kruger, and Van Hof, the
CSDDD is mostly silent on PIL. When the Commission proposal was adopted in
2022, Michaels and Sommerfeld elaborated earlier on this blog on the
consequences of the absence of rules on jurisdiction in the CSDDD and referred
to the Recommendation of GEDIP in this regard. The limited attention for PIL
aspects in the CSDDD is does not mean that the importance of corporate
sustainability and human rights is not on the radar of the European policy maker
and legislator. In the context of both the ongoing evaluation of the Rome II
Regulation and Brussels I-bis Regulation this has been flagged as a topic of
interest.

This blog post briefly discusses the CSDDD rules on conflict of laws and
(international) civil procedure, which underscore the growing importance of both
in corporate sustainability and human rights agendas.

Conflict of laws and overriding mandatory provisions

The role of PIL in the agenda of business and human rights has increasingly
received scholarly attention. Noteworthy works addressing this intersection
include recent contributions by Lehmann (2020), as well as volumes 380 (Van
Loon, 2016) and 385 (Marrella, 2017) of the Collected Courses of The Hague
Academy of International Law. Additionally, pertinent insights can be found in the
collaborative effort of Van Loon, Michaels, and Ruiz Abou-Nigm (eds) in their
comprehensive publication, The Private Side of Transforming our World (2021).
From an older date is a 2014 special issue of Erasmus Law Review, co-edited by
Kramer and Carballo Pineiro on the role of PIL in contemporary society.

While the CSDDD contains only a singular rule on PIL, specifically concerning
overriding mandatory provisions, it should be viewed in the broader EU
discourse. The relevance of PIL for the interaction between business and human
rights extends beyond this single provision, as evidenced by the Commission’s
active role in shaping this development. As indicated earlier, this is further
indicated by studies on both the Rome II and Brussels I-bis Regulations, both of
which delve into the complexities of PIL within the business and human rights
debate. Thus, the CSDDD’s rule should not be viewed in isolation, but as part of a
larger, dynamic conversation on PIL in the EU.

The mentioned Rome II Evaluation Study (2021) commissioned by the
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Commission, summarised on this blog here, assessed Rome II’s applicability to
matters pertaining to business and human rights in detail. With regards to
overriding mandatory provisions, the study outlines several initiatives at national
level in the Member States that were discussed or approved to enact a mandatory
corporate duty of care regarding human rights and the environment. Likewise,
the Brussels I-bis Evaluation Study (2023) also examined how the Brussels I-bis
applies to business and human rights disputes. Within the EU, establishing
jurisdiction over EU-domiciled companies is straightforward under the
Regulation, but it becomes complex for third-country domiciled defendants.
Claims against such defendants are not covered by the Regulation, leaving
jurisdiction to national laws, resulting in varied rules among Member States.
Forum necessitatis and co-defendants rules may help assert jurisdiction, but lack
harmonization across Europe. In this context, as explained by Michaels and
Sommerfeld, while the CSDDD applies to certain non-EU firms based on their
turnover in the EU (Article 2(2)), jurisdictional issues persist for actions against
non-EU defendants in EU courts, with jurisdiction typically governed by national
provisions. This could result in limited access to justice within the EU if relevant
national rules do not establish jurisdiction.

As was mentioned above, the CSDDD is mostly silent on PIL. However, it does
include a rule on overriding mandatory provisions enshrined in Article 29(7) and
accompanying Recital 90. This rule aims to ensure the application of the
(implemented) rules of the CSSDD regardless of the lex causae. Under EU private
international law rules, the application of overriding mandatory provisions is also
enabled by Article 9 Rome I Regulation and Article 16 Rome II Regulation.

Article 29(7) CSDDD states that ‘Member States shall ensure that the provisions
of national law transposing’ Article 29 CSDDD ‘are of overriding mandatory
application in cases where the law applicable to claims to that effect is not the
national law of a Member State’. A similar provision to that effect can be found in
the draft UN Legally Binding Instrument on business and human rights.

This means that the national laws transposing Article 29 CSDDD in their liability
systems are applicable irrespective of any other conflict of law provisions in force.
This rule also extends to the matters of civil procedure addressed below, as
explicitly stated by Recital 90 CSDDD. On this matter, the potential for the
CSDDD to become a dominant global regulatory force and overshadow existing
and future national regulations, which is only beneficial if effectively prevents and
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remedies corporate abuses, has been highlighted. However, there is concern that
it might mitigate the development of stronger regulatory frameworks in other
countries (see FIDH, 2022).

Matters of civil procedure

The rules contained in the CSDDD that pertain to civil procedure are essentially
laid down in Article 29(3). These rules on civil procedure naturally apply to both
domestic cases and cross-border situations.

Firstly, Article 29(3)(b) CSDDD states that the costs of judicial proceedings
seeking to establish the civil liability of companies under the Directive shall not
be prohibitively expensive. A report published in 2020 by the EU Agency for
Fundamental Rights (FRA) on ‘Business and human rights - access to remedy’
stressed that private individuals face significant financial risks when resorting to
courts due to high costs such as lawyer fees, expert opinions, and potential
liability for the opposing party’s costs, particularly daunting in cases involving
large companies. Suggestions for improvement include making litigation costs
proportionate to damages, providing free legal representation through state
bodies, and setting thresholds for the losing party’s financial obligations, along
with supporting civil society organizations offering financial and legal aid to
victims of business-related human rights abuses. Secondly, Article 29(3)(c)
CSDDD provides the possibility for claimants to seek definitive and provisional
injunctive measures, including summarily, of both a restorative or enforcing
nature, to ensure compliance with the Directive. Lastly, Article 29(3)(d) and (e)
CSDDD, respectively, outline rules on collective actions and disclosure of
evidence, the latter two explained below.

Collective actions

The FRA report mentioned above emphasized that many legal systems in the EU
lack effective collective redress mechanisms, leading to limited opportunities for
claimants to seek financial compensation for business-related human rights
abuses. Existing options often apply only to specific types of cases, such as
consumer and environmental protection, with procedural complexities further
restricting their scope. Article 29(3)(d) CSDDD ensures that collective action
mechanisms are put in place to enforce the rights of claimants injured by
infringements of the Directive’s rules. This provision states that ‘Member States
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shall ensure that [...] reasonable conditions are provided for under which any
alleged injured party may authorise’ the initiation of such proceedings. In our
view, if this provision is interpreted in a similar way as the alike-rule on private
enforcement contained in Article 80(1) GDPR (which uses the synonym
‘mandate’), then this collective action mechanism shall operate on an opt-in basis
(see Pato & Rodriguez-Pineau, 2021). The wording of both provisions points to a
necessity of explicit consent from those wishing to be bound by such actions.
Recital 84 CSDDD further underscores this interpretation by stating that this
authorisation should be ‘based on the explicit consent of the alleged injured
party’. Importantly, this is unrelated to the collective enforcement of other
obligations, outside the scope of the CSDDD, that may impinge upon the types of
companies listed in Article 3(1)(a) CSDDD, like those stemming from financial law
and insurance law (e.g. UCITS Directive, EMD, Solvency II, AIFMD, MiFID II, and
PSD2). All the latter are included in Annex I Representative Actions Directive
(RAD) and therefore may be collectively enforced on an opt-out basis pursuant to
Article 9(2) RAD (see Recital 84 CSDDD).

Furthermore, Article 29(3)(d) CSDDD grants the Member States the power to set
conditions under which ‘a trade union, non-governmental human rights or
environmental organisation or other non-governmental organisation, and, in
accordance with national law, national human rights’ institutions’ may be
authorized to bring such collective actions. The Directive exemplifies these
conditions by mentioning a minimum period of actual public activity and a non-
profit status akin to, respectively, Article 4(3)(a) and (c) RAD, as well as Article
80(1) GDPR.

In our view, the most relevant aspect of the collective action mechanism set by
the CSDDD is that it provides for the ability to claim damages. Indeed, Article
29(3)(d) CSDDD allows the entities referred therein to ‘enforce the rights of the
alleged injured party’, without making any exceptions as to which rights. This is
an important recognition of the potentially pervasive procedural imbalance that
can affect claimants’ abilities to pursue damages against multinational
corporations in cases of widespread harm (see Kramer & Carballo Pineiro, 2014;
Biard & Kramer, 2018; Buxbaum, Collected Courses of The Hague Academy of
International Law 399, 2019).

Disclosure of evidence
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Finally, Article 29(3)(e) CSDDD enacts a regime of disclosure of evidence in
claims seeking to establish the civil liability of companies under the Directive.
This provision, similar to Article 6 IP Enforcement Directive, Article 5 Antitrust
Damages Directive, and Article 18 RAD, seeks to remedy the procedural
imbalance of evidentiary deficiency, existent when there is economic disparity
between the parties and unequal access to factual materials (see Vandenbussche,
2019).

When a claim is filed and the claimant provides a reasoned justification along with
reasonably available facts and evidence supporting their claim for damages,
courts can order the disclosure of evidence held by the company. This disclosure
must adhere to national procedural laws. If such a disclosure is requested in a
cross-border setting within the EU, the Taking of Evidence Regulation also
applies.

Courts must limit the disclosure of evidence to what is necessary and
proportionate to support the potential claim for damages and the preservation of
evidence. Factors considered in determining proportionality include the extent to
which the claim or defense is supported by available evidence, the scope and cost
of disclosure, the legitimate interests of all parties (including third parties), and
the need to prevent irrelevant searches for information.

If the evidence contains confidential information, especially regarding third
parties, Member States must ensure that national courts have the authority to
order its disclosure if relevant to the claim for damages. Effective measures must
be in place to protect this confidential information when disclosed.

Outlook

The CSDDD regime on civil procedure described above largely follows the EU’s
‘silo mentality’ (Voet, 2018) of enacting sectoral-based and uncoordinated
collective action mechanisms tied to a specific area of substantive law, such as
consumer law, non-discrimination law, and environmental law (e.g. UCTD, RED,
UCPD, IED, EIAD, etc.). An important difference being, however, that this time
the RAD is already in force and being implemented. On this matter, Recital 84
CSDDD states that Article 29(3)(d) CSDDD ‘should not be interpreted as requiring
the Member States to extend the provisions of their national law’ implementing
the RAD.
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However, being the first EU-wide collective action mechanism and prompting
historically collective action-sceptic Member States to adapt accordingly, it is
conceptually challenging to posit that the RAD would not potentially influence
regimes on collective actions beyond consumer law, including the CSDDD. In this
context, it would not deviate significantly from current developments if some
Member States opted for a straightforward extension of their existing and RAD-
adapted collective action regimes to the CSDDD, though that demands caution to
the latter’s specificities and is not legally required.

Another aspect worthy of attention is how these collective actions would be
funded. Since such actions may seek damages compensation for widespread harm
under Article 29 CSDDD, they can become notably complex and, consequently,
expensive. At the same time, a large number of injured persons can mean that
these collective actions will ask for high sums in damages. These two factors
combined make these collective actions an enticing investment opportunity for
the commercial third-party litigation funding (TPF) industry. The CSDDD does not
make any reservations in this regard, leaving ample room for Member States to
regulate, or not, the involvement of commercial TPF. A report published in mid
last year by Kramer, Tzankova, Hoevenaars, and Van Doorn by request of the
Dutch Ministry of Justice and Security found that nearly all collective actions
seeking damages in the Netherlands make use of commercial TPF. This
underscores the crucial role commercial TPF plays in financing such actions,
significantly impacting access to justice.

Moreover, the complexities surrounding the integration of PIL into specialized
legislation such as the CSDDD, the GDPR, and the anti-SLAPPs Directive reflect a
tension between the European Parliament and the Commission. This tension
revolves around the extent to which PIL should be addressed within specialized
frameworks versus traditional EU legislation on PIL. So far, a clear direction in
this regard is lacking, which will trigger further discussions and potential shifts in
approach within the EU legislative landscape.
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Today marks a significant step towards the reconstruction of EU-UK Judicial
Cooperation. As neither House of Parliament has raised an objection by 17 May
2024,[1] the way seems to be paved for the Government’s ambitious plans to have
the HCCH 2019 Judgments Convention[2] implemented and ratified by the end of
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June 2024.[3] For the first time since the withdrawal of the United Kingdom from
the European Union (so-called Brexit) on 31 January 2020, a general multilateral
instrument would thus once again be put in place to govern the mutual
recognition and enforcement of judgments in civil and commercial matters across
the English Channel.

We wish to take this opportunity to look back on the eventful journey that the
European Union and the United Kingdom have embarked on in judicial
cooperation since Brexit (I.) as well as to venture a look ahead on what may be
expected from the prospective collaboration within and perhaps even alongside
the HCCH system (II.).

I. From Brexit to The Hague (2016-2024)

When the former Prime Minister and current Foreign Secretary David Cameron
set the date for the EU referendum on 23 June 2016, this was widely regarded as
just a political move to ensure support for the outcome of his renegotiations of the
terms of continued membership in the European Union.[4] However, as the
referendum results showed 51.9% of voters were actually in favour of leaving,[5]
it became apparent that Downing Street had significantly underestimated the
level of voter mobilisation achieved by the Vote Leave campaign. Through the
effective adoption of their alluring “take back control” slogan, the Eurosceptics
succeeded in framing European integration as undermining Britain’s sovereignty
- criticising inter alia a purportedly dominant role of the Court of Justice (CJEU) -
while simultaneously conveying a positive sentiment for the United Kingdom'’s
future as an autonomous country[6] - albeit on the basis of sometimes more than
questionable arguments.[7]
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Whatever the economic or political advantages of such a repositioning might be
(if any at all), it proved to be a severe setback in terms of judicial cooperation.
Since most - if not all - of the important developments with respect to civil and
commercial matters[8]in this area were achieved within the framework of EU
Private International Law (PIL) (e.g. Brussels Ibis, Rome I-II etc.), hopes were
high that some of these advantages would be preserved in the subsequent
negotiations on the future relationship after Brexit.[9] A period of uncertainty in
forum planning for cross-border transactions followed, as it required several
rounds of negotiations between EU Chief Negotiator Michel Barnier and his
changing UK counterparts (David Frost served for the final stage from 2019-2020)
to discuss both the Withdrawal Agreement[10] as well as the consecutive Trade
and Cooperation Agreement (TCA).[11] While the first extended the applicability
of the relevant EU PIL Regulations for proceedings instituted, contracts
concluded or events occurred during the transition period until 31 December
2020,[12] the latter contained from that point onwards effectively no provision for
these matters, with the exception of the enforcement of intellectual property
rights.[13] Thus, with regard to civil judicial cooperation, the process of leaving
the EU led to - what is eloquently referred to elsewhere as - a “sectoral hard
Brexit”.[14]

With no tailor-made agreement in place, the state of EU-UK judicial cooperation
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technically fell back to the level of 1973 before the UK’s accession to the
European Communities. In fact, - in addition to the cases from the transition
period - the choice of law rules of the Rome I and Rome II-Regulations previously
incorporated into the domestic law, remained applicable as so-called retained EU
law (REUL) due to their universal character (loi uniforme).[15] However, this
approach was not appropriate for legal acts revolving around the principle of
reciprocity, particularly in International Civil Procedure.[16] Hence, a legal
stocktaking was required in order to assess how Brexit affected the status of
those pre-existing multilateral conventions and bilateral agreements with EU
Member States that had previously been superseded by EU law.

First, the UK Government has been exemplary in ensuring the “seamless
continuity” of the HCCH 2005 Choice of Court Convention throughout the
uncertainties of the whole withdrawal process, as evidenced by the UK’s
declarations and Note Verbale to the depositary Kingdom of the Netherlands.[17]
The same applies mutatis mutandis to the HCCH 1965 Service Convention, to
which all EU Member States are parties, and the HCCH 1970 Evidence
Convention, which has only been ratified so far by 23 EU Member States. Second,
some doubts arose regarding an ipso iure revival of the original Brussels
Convention of 1968,[18] the international treaty concluded on the occasion of EU
membership and later replaced by the Brussels I Regulation when the EU
acquired the respective competence under the Treaty of Amsterdam.[19]
Notwithstanding the interesting jurisprudential debate, these speculations were
effectively put to a halt in legal practice by a clarifying letter of the UK Mission to
the European Union.[20] Third, there are a number of bilateral agreements with
EU Member States that could be reapplied, although these can hardly substitute
for the Brussels regime, which covers most of the continental jurisdictions.[21]
This is, for example, the position of the German government and courts regarding
the German-British Convention of 1928.[22]

It is evident that this legal patchwork is not desirable for a major economy that
wants to provide for legal certainty in cross-border trade, which is why the UK
Government at an early stage sought to enter into a more specific framework with
the European Union. First and foremost, the Johnson Ministry was dedicated to
re-access the Lugano Convention[23] which extended the Brussels regime to
certain Member States of the European Free Trade Association (EFTA)/European
Economic Area (EEA) in its own right.[24] Given the strong resentments



Brexiteers showed against the CJEU during their campaign this move is not
without a certain irony, as its case law is also crucial to the uniform interpretation
of the Lugano Convention.[25] Whereas Switzerland, Iceland and Norway gave
their approval, the European Commission answered the UK’s application in the
negative and referred to the HCCH Conventions as the “framework for
cooperation with third countries”.[26] What some may view as a power play by
EU bureaucrats could also fairly be described as a necessary rebalancing of trust
and control due to the comparatively weaker economic and in particular judicial
integration with the United Kingdom post-Brexit.[27] At the very least, the
reference to the HCCH reflects the consistent European practice in other
agreements with third countries.[28]

Be that as it may, if His Majesty’s Government implements its ratification plan as
diligently as promised, the HCCH 2019 Judgments Convention may well be the
first new building block in the reconstruction what has been significantly
shattered on both sides by the twists and turns of Brexit.

I1. (Prospective) Terms of Judicial Cooperation

Even if the path of EU-UK Judicial Cooperation has eventually led to The Hague,
there is still a considerable leeway in the implementation of international common
rules.

Fortunately, the UK Government has already put forward a roadmap for the
HCCH 2019 Judgments Convention in its responses to the formal consultation
carried out from 15 December 2022 to 9 February 2023[29] as well as the
explanatory memorandum to the Draft Recognition and Enforcement of
Judgments Regulations 2024.[30] Generally speaking, the UK Government wants
to implement the HCCH Convention for all jurisdictions of the United Kingdom
without raising any reservation limiting the scope of application. Being a devolved
matter, this step requires the Central Government to obtain the approval of a
Northern Ireland Department (Roinn i dTuaisceart Eireann) and the Scottish
Ministers (Mhinistearan na h-Alba).[31] Furthermore, this approach also implies
that there will be no comparable exclusion of insurance matters as under the
HCCH 2005 Convention.[32] However, the Responses contemplated making use
of the bilateralisation mechanism in relation to the Russian Federation upon its
accession to the Convention.[33]



Technically, the Draft Statutory Instrument employs a registrations model that
has already proven successful for most recognition and enforcement schemes
applicable in the UK.[34] However, registration within one jurisdiction (e.g.
England & Wales) will on this basis alone not allow for recognition and
enforcement in another (e.g. Scotland, Northern Ireland), but is rather subject to
re-examination by the competent court (e.g. Court of Session).[35] This already
constitutes a significant difference compared to the system of automatic
recognition under the Brussels regime. Moreover, the draft instrument properly
circumvents the peculiar lack of an exemption from legalisation in the HCCH
2019 Convention by recognizing the seal of the court as sufficient authentication
for the purposes of recognition and enforcement.[36] It remains to be seen if
decisions of third states “domesticated” in the UK under the common law doctrine
of obligation will be recognized as judgments within the European Union. If the
CJEU extends the position taken in J. v. H Limited to the HCCH 2019 Judgments
Convention, the UK may become an even more attractive gateway to the EU
Single Market than expected.[37] Either way, the case law of the CJEU will be
mandatory for 26 Contracting States and thus once again play - albeit not
binding - a dominant role in the application of the HCCH legal instrument.

As far as the other legal means of judicial cooperation are concerned, the House
of Lords does not yet appear to have given up on accession to the Lugano
Convention.[38] Nevertheless, it seems more promising to place one’s hopes on
continued collaboration within the framework of the HCCH. This involves working
towards the reconstruction of the remaining foundational elements previously
present in EU-UK Judicial Cooperation by strengthening the HCCH Jurisdiction
Project and further promoting the HCCH 1970 Evidence Convention in the EU.

II1. Conclusion and Outlook

After all, the United Kingdom's withdrawal from the European Union has dealt a
serious blow to judicial cooperation across the English Channel. A look back at
the history of Brexit and the subsequent negotiations has revealed that the
separation process is associated with an enormous loss of trust. Neither could the
parties agree on a specific set of rules under the TCA, nor was the European
Union willing to welcome the United Kingdom back to the Lugano Convention.

Against this background, it is encouraging to see that both parties have finally
agreed on the HCCH as a suitable and mutually acceptable forum to discuss the



future direction of EU-UK Judicial Cooperation. If Brexit ultimately brought about
a reinvigorated commitment of the United Kingdom to the HCCH Project, this
might even serve as an inspiration for other States to further advance the Hague
Conference’s ambitious goal of global judicial cooperation. Then the prophecies of
the old songs would have turned out to be true, after a fashion. Thank goodness!
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Advocate General in Case Mirin
(C-4/23): Refusal of recognition of
a new gender identity legally
obtained in another Member State
violates the freedom of movement
and residence of EU citizens

The following case note has been kindly provided by Dr. Samuel Vuattoux-Bock,
LL.M. (Kiel), University of Freiburg (Germany).

On May 7, 2024, Advocate General Jean Richard de la Tour delivered his opinion
in the case C-4/23, Mirin, concerning the recognition in one Member State of a
change of gender obtained in another Member State by a citizen of both States. In
his opinion, Advocate General de la Tour states that the refusal of such a
recognition would violate the right to move and reside freely within the Union
(Art. 21 TFEU, Art. 45 EU Charter of Fundamental Rights) and the right of
respect for private and family life (Art. 7 EU Charter of Fundamental Rights).

1. Facts

The underlying case is based on the following facts: a Romanian citizen was
registered as female at birth in Romania. After moving with his family to the
United Kingdom and acquiring British citizenship, he went through the (medically
oriented) gender transition process under English law and finally obtained in
2020 a “Gender Recognition Certificate” under the Gender Recognition Act 2004,
confirming his transition from female to male and the corresponding change of
his forename. As the applicant retained his Romanian nationality, he requested
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the competent Romanian authorities (Cluj Civil Status Service) to record the
change on his birth certificate, as provided for by Romanian law (Art. 43 of Law
No. 119/1996 on Civil Status Documents). As the competent authority refused to
recognize the change of name and gender (as well as the Romanian personal
numerical code based on gender) obtained in the United Kingdom, the applicant
filed an action before the Court of First Instance, Sector 6, Bucharest. The court
referred the case to the CJEU for a preliminary ruling on the compatibility with
European law (Art. 21 TFEU, Art. 1, 20, 21, 45 of the Charter of Fundamental
Rights) of such a refusal based on Romanian law. In particular, the focus is on the
Cluj Civil Status Office’s demand that the plaintiff initiates a new judicial
procedure for the change of gender in Romania. The plaintiff sees in this request
the risk of a contrary outcome to the British decision, as the European Court of
Human Rights ruled that the Romanian procedure lacks clarity and predictability
(ECHR, X. and Y. v. Romania). In addition, the Romanian court asked whether
Brexit had any impact on the case (the UK proceedings were initiated before
Brexit and concluded during the transition period).

2. Opinion of the Advocate General

Advocate General de la Tour gave his opinion on these two questions. Regarding
the possible consequences of Brexit, de la Tour drew two sets of conclusions from
the fact that the applicant still holds Romanian nationality. First, an EU citizen
can rely on the right to move freely within the European Union with an identity
document issued by his or her Member State of origin (a fortiori after Brexit).
Second, the United Kingdom was still a Member State when the applicant
exercised his freedom of movement and residence. As the change of gender and
first name was acquired, the United Kingdom was also still a Member State. EU
law is therefore still applicable as the claimant seeks to enforce in one Member
State the consequence of a change lawfully made in another (now former)
Member State.

On the question of the recognition of a change of first name and gender made in
another Member State, Advocate General de la Tour argues that these issues
should be treated differently. The fact that the first name may be sociologically
associated with a different sex from the one registered should not be taken into
account as a preliminary consideration for recognition (no. 61). He therefore
answers the two questions separately. Already at this point, de la Tour specifies
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that the relevant underpinning logic for this type of case should not be the
classical recognition rules of private international law, but rather the
implementation and effectiveness of the freedom of movement and residence of
EU citizens (nos. 53-55).

a) Change of first name

With regard to the change of the first name, de la Tour states (with reference to
the Bogendorff case) that the refusal to recognize the change of the first name
legally acquired in another Member State would constitute a violation of the
freedoms of Art. 21 TFEU (no. 58). Since the Romanian Government does not give
any reason why recognition should not be granted, there should be no obstacle to
automatic recognition. The Advocate General considers that the scope of such
recognition should not be limited to birth certificates but should be extended to
all entries in a civil register, since a change of first name, unlike a change of
surname, does not have the same consequences for other family members (nos.
63-64).

b) Change of gender

With regard to gender change, Advocate General de la Tour argues for an analogy
with the Court’s case-law on the automatic recognition of name changes, in
particular the Freitag decision. Gender, like the name, is an essential element of
the personality and therefore protected by Art. 7 of the Charter of Fundamental
Rights and Art. 8 ECHR. The jurisprudence on names (in particular Grunkin and
Paul) shows that the fact that a Member State does not have its own procedure
for such changes (according to de la Tour, this concerns only 2 Member States for
gender changes) does not constitute an obstacle to the recognition of a change
lawfully made in another Member State (nos. 73-74). Consequently, de la Tour
sees the refusal of recognition as a violation of the freedoms of Art. 21 TFEU,
because the existence of a national procedure is not sufficient for such a refusal
(no. 81). Furthermore, the Romanian procedure cannot be considered compatible
with EU law, as the judgment of the European Court of Human Rights X. and Y. v.
Romania shows that it makes the implementation of the freedoms of Art. 21 TFEU
impossible or excessively difficult (No. 80). Nevertheless, there is nothing to
prevent Member States from introducing measures to exclude the risk of
fraudulent circumvention of national rules, for example by making the existence
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of a close connection with the other Member State (e.g. nationality or residence)
a condition (nos. 75-78).

Unlike the change of first name, the change of gender affects other aspects of
personal status and may have consequences for other members of the family (e.g.
the gender of the parent on a child’s birth certificate before the transition) or
even for the exercise of other rights based on gender differentiation (e.g.
marriage in States that do not recognize same-sex unions, health care,
retirement, sports competition). Imposing rules on the Member States in these
areas (in particular same-sex marriage) would not be within the competence of
the Union (no. 94), so Advocate General de la Tour proposes a limitation to the
effect of recognition in the Member State of origin. If the change of gender would
have an effect on other documents, the recognition should only have an effect on
the person’s birth certificate and the documents derived from it which are used
for the movement of the person within the Union, such as identity cards or
passports. The Advocate General himself points out that this solution would lead
to unsatisfactory consequences in the event of the return of the person concerned
to his or her State of origin (no. 96), but considers that the solution leads to a
“fair balance” between the public interest of the Member States and the rights of
the transgender person.

3. Conclusion

In conclusion, Advocate General de la Tour considers that the refusal to recognize
in one Member State a change of first name and gender legally obtained in
another Member State violates the freedoms of Art. 21 TFEU. The existence of an
own national procedure could not justify the refusal. Drawing an analogy with the
Court’s case-law on change of name, the Advocate General recommends that the
change of first name should have full effect in the Member State of origin, while
the change of gender should be limited to birth certificates and derived
documents used for travel (identity card, passport).

Although the proposed solution may not be entirely satisfactory for the persons
concerned, as it could still cause difficulties in the Member State of origin, the
recognition in one Member State of a change of first name and sex made in
another Member State should bring greater security and would underline the
mutual trust between Member States within the Union, as opposed to third



countries, as demonstrated by the recent decision of the Swiss Federal Tribunal
concerning the removal of gender markers under German law
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I. INTRODUCTION

Kenya is one of the countries that make up East Africa and is therefore part of the
broader African region. As such, developments in Kenyan law are likely to have a
profound impact on neighbouring countries and beyond, consequently warranting
special attention.

In the recent case of Ingang’a & 6 others v James Finlay (Kenya) Limited (Petition
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7 (E009) of 2021) [2023] KESC 22 (KLR), the Kenyan Supreme Court dismissed an
appeal for the recognition and enforcement of a locus inspection order issued by a
Scottish Court. The Kenyan Supreme Court held that ‘decisions by foreign courts
and tribunals are not automatically recognized or enforceable in Kenya. They
must be examined by the courts in Kenya for them to gain recognition and to be
enforced’ [para 66]. In its final order, the Court recommended that in Kenya:

‘The Speakers of the National Assembly and the Senate, the Attorney-General,
and the Kenya Law Reform Commission, attended with a signal of the utmost
urgency, for any necessary amendments, formulation and enactment of statute
law to give effect to this judgment and develop the legislation on judicial
assistance in obtaining evidence for civil proceedings in foreign courts and
tribunals.’

This Case is highly significant, because it extensively addresses the recognition
and enforcement of foreign judgments in Kenya and the principles to be
considered by the Kenyan Courts. It is therefore a Case that other African
countries, common law jurisdictions, and further parts of the globe could find
invaluable.

II. FACTS

The Case outlined below pertained to the enforcement of a foreign
judgment/ruling in Kenya, specifically, a Scottish ruling. As a brief overview, the
Appellants were individuals who claimed to work for the Respondent, the latter
being a company incorporated in Scotland. However, their place of employment
was Kenya, namely, Kericho. The nature of the claim consisted of work-related
injuries, attributed to the Respondent’s negligence due to the Appellants’ poor
working conditions at the tea estates in Kericho. The claim was filed before the
courts in Scotland, where inspection orders were sought by the Appellants and
granted by the Courts. The purpose of the locus inspection order was to collect
evidence by sending experts to Kenya and submit a report which can be used by
the Scottish court to determine the liability of the Respondent. However, the
respondent fearing compliance with the Scottish locus inspection order, sought an
order from Kenyan Court to prevent the execution of the locus inspection order in
Kenya, leading to a petition being filed by the Appellants before the Employment
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and Labour Relations Court in Kenya.

Nevertheless, the trial court ruled against the Appellants and stated that the
enforcement of foreign judgments in Kenya, especially interlocutory orders,
required Kenyan judicial aid to ensure that the foreign judgments aligned with
Kenya's public policy. This was further affirmed by the Court of Appeal, which
expressed the same views and reiterated the need for judicial assistance in
enforcing foreign judgments and rulings in Kenya. The Court of Appeal held that
decisions issued by foreign courts and tribunals are not automatically recognised
or enforceable in Kenya and must be examined by the Kenyan courts to gain
recognition and be enforced.

The matter was then brought before the Supreme Court of Kenya.

III. SUMMARY OF THE JUDGMENT BEFORE THE SUPREME COURT OF
KENYA

With regard to the enforcement of foreign judgments, the Supreme Court had to
determine ‘whether the locus inspection orders issued by the Scottish Court could
be executed in Kenya without intervention by Kenyan authorities.’

However, the Appellants argued that the locus inspection orders were self-
executing and did not require an execution process. Instead, inspection orders
only required the parties’ compliance. Conversely, the Respondents argued that
any decision not delivered by a Kenyan court should be scrutinised by the Kenyan
authorities before its execution.

In its decision, the Supreme Court relied on the principle of territoriality, which it
referred to as a ‘cornerstone of international law’ [para 51], and further
elaborated on the importance of sovereignty. Based on the principle of
territoriality, while upholding the principle of sovereignty, the Supreme Court
stated that the ‘no judgment of a Court of one country can be executed proprio
vigore in another country’ [para 52]. The Supreme Court’s view was that the
universal recognition and enforcement of foreign decisions leads to the
superiority of foreign nations over national courts. It likewise paves the way for
the exposure of arbitrary measures, which are then imposed on the residents of a
country against whom measures have been taken abroad. In its statements, the



Supreme Court concreted the decision that foreign judgments in Kenya cannot be
enforced automatically, but must gain recognition in Kenya through acts of
authorisation by the Judiciary, in order to be enforced in Kenya.

The Supreme Court grounded the theoretical basis for enforcing foreign
judgments in Kenyan common law as comity. It approved the US approach (Hilton
v Guyot) to the effect that: ‘The application of the doctrine of comity means that
the recognition of foreign decisions is not out of obligation, but rather out of
convenience and utility’ [para 59]. The Court justified comity as:

‘prioritizing citizen protection while taking into account the legitimate interests of
foreign claimants. This approach is consistent with the adaptability of
international comity as a principle of informed prioritizing national interests
rather than absolute obligation, as well as the practical differences between the
international and national contexts.’ [para 60]

The Kenyan Supreme Court further established the importance of reciprocity and
asserted that the Foreign Judgements (Reciprocal Enforcement) Act 2018 was the
primary Act governing foreign judgments. The Court recognised that as a
constituent country of the United Kingdom, Scotland is a reciprocating country
under the Foreign Judgments (Reciprocal Enforcement) Act. However, the orders
sought did not fall under the above Act, as locus inspection orders are not on the
list of decisions that are expressly mentioned in the Act. Moreover, locus
inspection orders are not final orders. Thus, the Supreme Court’s position was
that the locus inspection orders could not fall within the ambit of the Foreign
Judgments (Reciprocal Enforcement) Act, and the trial court and the Court of
Appeal were incorrect in extending the application of the Act to these orders.

Consequently, the Supreme Court highlighted the correct instrument to be relied
on for the above matter. It was the Supreme Court’s position that although the
Civil Procedure Act does not specifically establish a process for the judicial
assistance of orders to undertake local investigations, the same process as for
judicial assistance in the examination of witnesses could be imitated for local
investigation orders. Thus, the Supreme Court stated that:

‘The procedure of foreign courts seeking judicial assistance in Kenya for
examination of witnesses was the same procedure to be followed for carrying out
local investigations, examination or adjustment accounts; or to make a partition.
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That procedure was through the issuance of commission rogatoire or letter of
request to the High Court in Kenya seeking assistance. That procedure was not
immediately apparent. The High Court and Court of Appeal were wrong for
extending the spirit of the beyond its application as that was not the appropriate
statute that was applicable to the instant case.’ [para 26]

The process is therefore as under the Sections 54 and 55 of the Civil Procedure
Act, Order 28 of the Civil Procedure Rules, as well as the Practice Directions to
Standardize Practice and Procedures in the High Court made pursuant to Section
10 of the Judicature Act. It entails issuing a commission rogatoire or letter of
request to the Registrar of the High Court in Kenya, seeking assistance. This
would then trigger the High Court in Kenya to implement the Rules as contained
in Order 28 of the Civil Procedure Rules, 2010 [92 - 99].

IV. COMMENTS

An interesting point of classification in this case might be whether this was simply
one of judicial assistance for the Kenyan Courts to implement Scottish locus
inspection orders in its jurisdiction. Seen from this light, it was not a typical case
of recognising and enforcing foreign judgment. Nevertheless, the case presented
before the Kenyan Courts, including the Kenyan Supreme Court was premised on
recognition and enforcement of foreign judgments.

The Kenyan Supreme Court has settled the debate on the need for foreign
judgments to be recognised in Kenya before they can be enforced. The Court also
settled that owing to the principle of finality, interim orders could not fall within
the Foreign Judgments (Reciprocal Enforcement) Act. It is owing to this principle
of finality that the Supreme Court refused to extend the application of the Act to
local investigation orders, but rather proceeded to tackle the latter in the same
manner as under the Civil Procedure Act and Civil Procedure Rules.

The Supreme Court was correct in establishing that recognition is necessary
before foreign judgments can be enforced in Kenya. The principles upon which
the Supreme Court came to this conclusion were also correct since territoriality
and sovereignty dictate the same. The Supreme Court set a precedent that the
Civil Procedure Act and the Civil Procedure Rules are the correct instruments to
be relied upon in issuing orders for local investigations, in contrast to the position
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of the Court of Appeal, which placed local investigations in the ambit of the
Foreign Judgments (Reciprocal Enforcement) Act. The Supreme Court adopted its
position based on section 52 of the Civil Procedure Act, which empowers courts to
issue commission orders and lists local investigations under commission orders.

This decision is crucial, because not only did the Supreme Court lay to rest any
confusion over what should constitute the applicable law for local investigations,
it also sets down the procedure for foreign courts seeking judicial assistance in
Kenya with regard to all four commission orders, as under the Civil Procedure
Act. The Civil Procedure Act is the primary Act governing civil litigation in Kenya,
while the Civil Procedure Rules 2010 are the primary subsidiary regulations for
the same. Commission orders under this Act are divided into four as highlighted
above: examination of witnesses, carrying out local investigations, examination or
adjustment accounts, or making a partition.

This decision thus did not only tackle orders of local investigation but concluded
the process for all four commission orders as highlighted above. In doing so, it
established a uniform process for all four of the commission orders, in accordance
with the Primary Act and Rules governing civil litigation in Kenya. Although it
may appear that the Supreme Court has stretched the application of the Civil
Procedure Rules, 2010 in the same way that the Court of Appeal stretched the
application of the Foreign Judgments (Reciprocal Enforcement) Act; the Civil
Procedure Rules, 2010 are more relevant, given that the rules touch on these four
commission orders and are tackled in turn, in the same category, under the Civil
Procedure Rules, 2010. Moreover, while it is true that there is currently a gap in
the law as the process for local investigations has not been outlined in the same
way that it has been for examination of witnesses, by parity of reasoning the
Supreme Court’s reasoning fits, and the logic behind adopting the same process is
laudable.

Another interesting aspect of the Supreme Court’s decision is the endorsement of
the US approach of comity as the basis of recognising and enforcing foreign
judgments in Kenyan common law. This is indeed a radical departure from the
common law approach of the theory of obligation, which prevails in other
Commonwealth African Countries. In an earlier Case, the Kenyan Court of Appeal
in Jayesh Hasmukh Shah vs Navin Haria & Anor [para 25 - 26] adopted the US
principle of comity to recognise and enforce foreign judgments. The principle of
comity also formed the sole basis of enforcing a US judgment in Uganda in
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Christopher Sales v Attorney General, where no reciprocal law exists between the
state of origin and the state of recognition. Consequently, it is safe to say that
some East African judges are aligning more with the US approach of comity in
recognising and enforcing foreign judgments at common law, while many other
common law African countries continue to adopt the theory of obligation.

An issue that was not explicitly directed to the Kenyan Supreme Court was that
this was a business and human rights case, and one involving the protection of
weaker parties. This may have provoked policy reasons from the Court that would
have been very useful in developing the law as it relates business and human
rights issues, and protection of employees in cross-border matters.

On a final note, the robust reasoning of their Lordships must be commended in
this recent Supreme Court decision, given that it adds significant value to the
jurisprudence of recognising and enforcing foreign judgments in the
Commonwealth as a whole, in East Africa overall, and particularly in Kenya. The
comparative approach adopted in this judgment will also prove to be edifying to
anyone with an interest in comparative aspects of the recognition and
enforcement of foreign judgments globally.
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