
Deference  to  Foreign  Sovereign
Submissions
As previously reported here, the United States Court of Appeals for the Second Circuit
issued a decision in 2016 reversing a $147.8 million price-fixing judgment against two
Chinese manufacturers of Vitamin C. The plaintiffs alleged that the Chinese manufacturers
engaged in price fixing and supply manipulation in violation of U.S. antitrust laws. In its first
ever appearance as an amicus before a U.S. court, the Chinese government filed a formal
statement asserting that Chinese law required the Chinese manufacturers to set prices and
reduce the quantities of Vitamin C sold abroad. Relying on this statement, the Second
Circuit held that because the Chinese manufacturers could not comply with both Chinese
law and the U.S. antitrust laws, principles of international comity compelled dismissal of the
case.

This case raises a host of interesting questions. First, did the Second Circuit reach the right
result? Second, is this a comity case or a foreign sovereign compulsion case? Third, what
level of deference is due to a foreign sovereign that appears in private litigation to explain
their country’s laws? Fourth, should U.S. judges defer to such an explanation?

In June 2017, the United States Supreme Court called for the views of the United States. 
This past Tuesday, the Solicitor General (SG) filed this brief in response to the Court’s
order.

In this  submission,  the SG explains that the Court should grant review of  the Second
Circuit’s  decision  in  order  to  review  the  court  of  appeals’  holding  that  the  Chinese
government’s submission conclusively established the content of Chinese law.  According to
the SG, “a foreign government’s characterization of its own law is entitled to substantial
weight, but it is not conclusive.”  The SG argues that the case warrants the Court’s review
because  “[t]he  degree  of  deference  that  a  court  owes  to  a  foreign  government’s
characterization  of  its  own  law  is  an  important  and  recurring  question,  and  foreign
sovereigns considering making their views known to federal courts should understand the
standards that will be applied to their submissions.”

Should the Court grant review, the question of what standard should be applied to foreign
sovereign submissions will be key.  This is a question I have explored here.

It will  be interesting to see whether the Court accepts the SG’s request to review the
Second Circuit’s decision.
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Jurisdiction, Conflict of Laws and
Data Protection in Cyberspace
Report on the Conference held in Luxembourg on 12 October 2017, by Martina
Mantovani, Research Fellow MPI Luxembourg

On 12 October 2017, the Brussels Privacy Hub (BPH) at the Vrije Universiteit
Brussel and the Department of European and Comparative Procedural Law of the
Max Planck Institute Luxembourg held a joint conference entitled “Jurisdiction,
Conflicts of Law and Data Protection in Cyberspace”. The conference, which was
attended by nearly 100 people, included presentations by academics from around
the world, as well as from Advocate General Henrik Saugmandsgaard Øe of the
Court of Justice of the European Union. The entire conference was filmed and is
available  for  viewing  on  the  YouTube  Channel  of  the  Max  Planck  Institute
Luxembourg (first and second parts)

Participants were first welcomed by Prof. Dr. Burkhard Hess, Director of the MPI,
and Prof. Dr. Christopher Kuner, Co-Director of the BPH. Both highlighted the
importance of considering each of the discussed topics from both a European and
a global perspective.

The first panel was entitled “Data Protection and Fundamental Rights Law: the
example of cross-border exchanges of biomedical data – the case of the human
genome”. The speaker was Dr. Fruzsina Molnár-Gábor of the Heidelberg Academy
of Sciences and Humanities, who discussed the regulatory challenges arising in
connection to the processing and transfer  of  biomedical  data,  including data
exchanges between research hubs within the EU and to third-countries (namely
the US). The need for innovative regulatory solutions, originating from a bottom-
up approach, was discussed against the backdrop of the impending entry into
force of the new EU General Data Protection Regulation (GDPR), whose Article 40
encourages the adoption of Codes of Conduct intended to contribute to the proper
application of the Regulation in specific sectors. According to Dr. Molnár-Gábor,
however, in order to establish an optimal normative framework for biomedical
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research, the regulatory approach should be combined with appropriate privacy-
enhancing technologies and privacy-by-design solutions (such as the emerging
federated  clouds,  the  European  Open  Science  Cloud,  and  data  analysis
frameworks bringing analysis to the data). This approach should also be paired
with  the  development  of  adequate  incentives  prompting  non-EU  established
companies to express binding and enforceable commitments to abide by EU-
approved Codes of Conduct. Her presentation demonstrated the basic problem of
data protection and data transfer: The creation of appropriate and applicable
legal  frameworks  often lags  behind the necessarily  more rapid  pace of  data
exchange seen in successful scientific research.

The  second  panel  was  entitled  “Territorial  Scope  of  Law  on  the  Internet”.
According to Prof. Dr. Dan Svantesson of Bond University in Australia, the focus
on territoriality, which characterises contemporary approaches to the solution of
conflicts of laws, is the result of an inherent “territorial bias” in legal reasoning. A
strict application of territoriality would however be destructive when dealing with
cyberspace. Here, the identification of the scope of remedial jurisdiction should
follow a more nuanced approach. Prof. Svantesson specifically focused on Article
3 of the new GDPR, which he deemed “too unsophisticated” for its intended
purposes as a result of its “all-or-nothing approach” In other words, either a data
controller is subject to the Regulation in its entirety, or it is totally excluded from
its scope of application. As an alternative, he proposed a layered approach to its
interpretation, grounded in proportionality. The GDPR, he contended, should be
broken down into different sets of provisions according to the objectives pursued,
and each of  these  sets  should  be  assigned a  different  extraterritorial  reach.
Against this backdrop, the spatial scope of the application of provisions pertaining
to the “abuse prevention layer” may, and should, be different from that of the
provisions pertaining to the “rights layer” or “the administrative layer”.

A response was made by Prof. Dr. Gerald Spindler of University of Göttingen, who
conversely  advocated  the  existence  of  an  ongoing  trend  toward  a
“reterritorialization” of the Cyberspace, favoured by technological advance (geo-
blocking,  Internet  filtering).  This  segmentation  of  the  Internet  is,  in  Prof.
Spindler’s  opinion,  the result  of  a  business strategy that  economic operators
adopt to minimise legal risks.  As specifically concerns private international law
rules,  however,  a  tendency  emerges  towards  the  abandonment  of  “strict
territoriality”  in  favour  of  a  more  nuanced  approach  based  on  the  so-called



market principle or “targeting”, which is deemed better adapted to the more
permeable borders that segment cyberspace.

The third panel was entitled “Contractual Issues in Online Social Media”. The
speaker  was  Prof.  Dr.  Alex  Mills  of  University  College  London.  A  thorough
analysis of Facebook’s and Twitter’s general terms and conditions brought to light
private  international  law  issues  stemming  from  “vertical  contractual
relationships” between the social media platform and final users. Professor Mills
highlighted, in particular, the difficult position of social media users within the
current  normative  framework.  In  light  of  the  ECJ  case-law on  dual  purpose
contracts, in fact, a characterisation of social media users as “consumers” under
the Brussels I bis and the Rome I Regulations may be difficult to support. Against
this backdrop, social media users are left at the mercy of choice of court and
choice of law clauses unilaterally drafted by social media providers. In spite of
their (generally) weaker position vis-à-vis social media giants, European social
media  users  will  in  fact  be required to  sue their  (Ireland-based)  contractual
counterpart  in  Californian  courts,  which  will  then  usually  apply  Californian
substantive law. In addition to generating a lift-off of these transactions from EU
mandatory regulation, these contractual clauses also result in an uneven level of
protection of European social media users. In fact, Germany-based social media
users seem to enjoy a higher level of protection than those established in other
EU countries. Since the contract they conclude with the social media provider
usually encompass a choice of law clause in favour of German substantive law,
they may in fact benefit from the European standard of protection even before
Californian courts.

Prof. Dr. Heike Schweitzer of Freie Universität Berlin, highlighted a fundamental
difference between E-Commerce and social media platforms. While the former
have an evident self-interest in setting up a consumer-friendly regulatory regime
(e.g.,  by  introducing  cost-efficient  ADR  mechanisms  and  consumer-oriented
contractual rights) so as to enhance consumer trust and attract new customers,
the  latter  have  no  such  incentive.  In  fact,  competition  among  social  media
platforms is essentially based on the quality and features of the service provided
rather than on the regulatory standard governing potential disputes. This entails
two main consequences. On the one hand, from the standpoint of substantive
contract law, “traditional” contractual rights have to adapt to accommodate the
need for flexibility, which is inherent to the new “pay-with-data” transactions and



vital to survival in this harshly competitive environment. On the other hand, from
the standpoint of procedural law, it must be noted that within a system which has
no  incentive  in  redirecting  disputes  to  consumer-friendly  ADR  mechanisms
(Instagram being the only exception), private international law rules, as applied in
state courts, still retain a fundamental importance.

The final roundtable dealt with “Future Challenges of Private International Law in
Cyberspace”.  Advocate  General  Saugmandsgaard  Øe  discussed  the  delicate
balance between privacy and security in the light of the judgment of the Court of
Justice in the case C-203/15, Tele2 Sverige, as well as the specifications brought
to the protective legal regime applicable to consumers by case C-191/15, Verein
für Konsumenteninformation v Amazon EU Sarl. Prof. Kevin D. Benish of New
York University School of Law illustrated the US approach to extraterritoriality in
the protection of privacy, having particular regard to the recent Microsoft case
(the U.S. Supreme Court recently granted certiorari). Prof. Dr. Gloria Gonzalez
Fuster of Vrije Universiteit Brussels pointed to a paradox of EU data protection
legislation, which, on the one hand, regards the (geographic) localisation of data
as irrelevant for the purpose of the applicability of the GDPR and, on the other
hand, establishes a constitutive link with EU territory in regulating data transfers
to  third  countries.  Finally,  Dr.  Cristina  Mariottini,  Co-Rapporteur  at  the  ILA
Committee on the Protection of Privacy in Private International and Procedural
Law, provided an overview of the European Court of Human Rights’ recent case-
law on the interpretation of Article 8 ECHR. Specific attention was given to the
conditions of legitimacy of data storage and use in the context of criminal justice
and intelligence surveillance, namely with respect to the collection of biological
samples in computerised national databases (case Aycaguer v. France), the use as
evidence in judicial proceedings of video surveillance footage (Vukota-Bojic v.
Switzerland)  and the telecommunication service providers’  obligation to store
communications data (case Breyer v. Germany and case C?alovic? v. Montenegro,
concerning specifically the police’s right to access the stored data).

Overall,  the  conference  demonstrated  the  growing  importance  of  private
international  and  procedural  law  for  the  resolution  of  cross-border  disputes
related to data protection. The more regulators permit private enforcement as a
complement  to  the  supervisory  activities  of  national  and  supranational  data
protection  authorities,  the  more  issues  of  private  international  law  become
compelling. As of today, conflict of laws and jurisdictional issues related to data



protection have not been sufficiently explored, as the discussion on private law
issues related to the EU General Data Protection Regulation demonstrates. With
this  in  mind,  both  Brussels  Privacy  Hub  and  MPI  have  agreed  to  regularly
organize conferences on current developments in this expanding area of law.

Chinese  courts  made  decision
taking into account of the Hague
Choice of Court Convention
China has signed the Hague Choice of Court Convention on 12 September 2017,
but has not yet ratified this Convention. The Hague Choice of Court Convention
has not entered into force in China. However, Shanghai High Court has already
relied on the Hague Choice of Court Convention to make decision.

In Cathay United Bank v Gao, Shanghai High Court, (2016) Hu Min Xia Zhong No
99, the appellant, a Taiwan commercial bank, and the respondent, a Chinese
citizen resident in Shanghai, entered into a Guarantee contract. It included a
clause choosing Taiwan court as the competent court to hear disputes arising out
of  the contract.  This clause did not specify whether it  was exclusive or not.
Chinese law does not provide how to decide exclusivity of  a choice of  court
agreement. Facing the legal gap, Shanghai High Court took into account Article 3
of the Hague Choice of Court Convention 2005 and decided that choice of court
agreements should be exclusive unless the parties stated otherwise. The Shanghai
High Court thus declined jurisdiction in favour of Taiwan Court.

This decision was made on 20 April 2017, even before China signed the Hague
Choice of Court Convention. Since the Hague Choice of Court Convention has not
entered into force in China, it should not be directly applied by Chinese courts in
judicial practice. The question is whether Chinese courts could ‘take into account’
of  international  conventions  not  being  effective  in  China  to  make  decision.
Although Article  9  of  the Chinese Supreme Court’s  Judicial  Interpretation of
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Chinese Conflict of Laws Act allows the Chinese courts to apply international
conventions, which have not entered into effect in China, to decide the parties’
rights and obligations, such an application is subject to party autonomy. In other
words, parties should have chosen the international convention to govern their
rights  and  obligations.  Article  9  does  not  apply  to  international  judicial
cooperation conventions that do not deal with individuals’ substantive rights and
are not subject to party autonomy. Perhaps, a more relevant provision is Article
142(3)  of  the  PRC  General  Principle  of  Civil  Law,  which  provides  that
international customs or practice may be applied to matters for which neither the
law of the PRC nor any international treaty concluded or acceded to by China has
any  provisions.  Arguably,  the  Hague  Choice  of  Court  Convention  represents
common practice adopted internationally and forms a source to fill the gap in the
current Chinese law.

 

EU  Member  State  sees
opportunities in Brexit: Belgium is
establishing  a  new  English-
language commercial court
Expecting  higher  demands  for  international  commercial  dispute  resolution
following Britain’s departure from the EU, Belgium plans to set up a new English-
language commercial court, the Brussels International Business Court (BIBC), to
take cases away from the courts and tribunals in London. This decision was
announced on 27 Oct 2017. This BIBC is designed to address disputes arising out
of  Brexit  and  major  international  commercial  disputes.  The  court  will  take
jurisdiction  based  on  parties’  choice,  and  will  do  the  hearing  and  deliver
judgments in English. The parties would have no right to appeal. BIBC combines
elements of both traditional courts and arbitration. See comments here.
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Although Brexit may cause uncertainty to litigants in the UK, a survey suggests
that the EU judicial cooperation scheme is not the main reason for international
parties choosing London to resolve their disputes. The top two factors that attract
international litigants to London are the reputation and experience of English
judges and combination of choice of court clauses with choice of law clauses in
favor of English law,  followed by efficient remedies, procedural effectiveness,
neutrality of the forum, market practice, English language, effective UK-based
counsel,  speed and enforceability  of  judgments.  Furthermore,  Brexit  will  not
affect  the  New York  Convention  and  would  less  likely  affect  London  as  an
arbitration centre. It may be more reasonable to suggest that the main purpose of
BIBC is  not  to  compete  with  London at  the  international  level,  but  to  offer
additional judicial tool and become a new commercial dispute resolution centre
within the EU to attract companies and businesses to Brussels.

CJEU on the place of the damage
under Article 7(2) of Brussels Ia as
regards  violation  of  personality
rights of a legal person
First personal impressions presented by Edina Márton, LLM, PhD (Saarbruecken)

For  jurisdictional  purposes,  the  localisation  of  cross-border  violations  of
personality  rights  under  European  instruments,  such  as  Regulation  (EU)  No
1215/2012 (Brussels Ia), has attracted the attention of a considerable number of
scholars and often led to different legal solutions in the national judicial practice.
At EU level, besides Shevill (C-68/93; ECLI:EU:C:1995:61) as well as eDate and
Martinez (C-509/09 and C-161/20; ECLI:EU:C:2011:685), since 17 October 2017,
a  t h i r d  j u d g m e n t  i n  c a s e  B o l a g s u p p l y s n i n g e n
(C-194/16; ECLI:EU:C:2017:766) has given further clarification in this area. In the
recently  delivered  judgment,  the  ECJ  specified  one  of  the  two  limbs  of  the
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connecting factor “where the harmful event occurred or may occur” under Article
7(2) of Brussels Ia, namely the place of the alleged damage.

Two key  factual  elements  of  Bolagsupplysningen differentiate  this  case  from
Shevill, as well as eDate and Martinez. First, one of the alleged victims is a legal
person established under Estonian law and has business activities in Sweden
(paras 9 and 10). Secondly, the case concerned “the rectification of allegedly
incorrect information published on … [the] website [of the Swedish defendant],
the deletion of related comments on a discussion forum on that website and
compensation  for  [the  entire]  harm  allegedly  suffered”  (para  2;  emphases
omitted; words in square brackets added).

Regarding the determination of the jurisdictionally relevant place of damage, the
ECJ basically ruled that a legal person asserting that its personality rights have
been violated through the Internet  may bring an action for  rectification and
removal  of  the allegedly infringing information,  and compensation for all  the
damage occurred before the courts of the Member State in which its centre of
interests is situated. In addition, it also stated that the courts of each Member
State in which the contested online information is  or was accessible are not
competent  to  hear  actions  brought  for  rectification  and  removal  of  that
information.

In the present author’s view, one of the most significant aspects of the judgment
is  that  the ECJ treated the pecuniary and non-pecuniary damage equally  for
determining the jurisdictionally relevant place of damage (para 36). In addition,
the ECJ applied the “centre of interests” connecting factor introduced in eDate
and Martinez  to  this  case  and identified  it  vis-à-vis  a  legal  person pursuing
business activities in a Member State other than in the Member State in which its
registered  office  is  located  (paras  40  ff.).  The  decisive  element  for  this
identification seems to be the pursuit of business activities. As a side note, it is
worth questioning how to define this approach for entities that do not carry out
such activities (cf. the centre of interests of a natural person generally coincides
with his/her habitual residence in eDate and Martinez, para 49). Finally, and, in
the  opinion  of  the  present  author,  most  importantly,  regarding  claims  for
rectification  and  removal  of  allegedly  infringing  online  information,  the  ECJ
disregarded the so-called mosaic principle (paras 45 ff.).



Is “la réserve héréditaire” part of
French international public policy
?
Through two decisions (Civ. 1ère, 27 sept. 2017, n° 16-17198 et 16-13151) both

issued on September 27th, The French Cour de cassation finally gave an answer to
one of  the  most  discussed question  of  French Succession law:  Is  la  réserve
héréditaire part of French international public policy?

The circumstances of both cases are very similar. Two French composers living in
California, where they had most of their assets, got married respectively in 1984
and  1990.  They  put  their  assets  in  a  trust  and  designated  their  wives  as
beneficiaries. In both cases, the settlers did not designate the children they had
from previous relationships as beneficiaries of the trust. After the death of their
fathers,  the  latter  turned  to  French  courts  in  order  to  obtain  part  of  the
inheritance. They argued that the Californian law applicable to the succession
should be declared contrary to French international public policy for not including
a réserve héréditaire for certain heirs.

According to Article 912 §1 of the French Civil Code, la réserve hérédiataire or
the reserved portion « is that part of the assets and rights of the succession
whose devolution, free of charge, the law assures to certain heirs, called forced
heirs, if they are called to the succession and if they accept it ». In other words,
under French succession law, a person cannot freely dispose of all of his or her
assets.  French law set boundaries by putting aside a reserved portion of the
deceased’s property. However, he or she can freely dispose of the disposable
portion (quotité disponible) which is defined as « that part of the assets and rights
of the succession that is not reserved by law and of which the deceased can freely
dispose by liberalities » (Article 912 § 2).

Whereas the Court of Cassation ruled that the reserved portion is mandatory in
internal matters, the question of its imperative nature in international cases was
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yet unclear. Authors disagree. While some consider that the réserve héréditaire
cannot be considered as such as part of French ordre public international, others
consider that due to the fact that it is an expression of solidarity among family
members as well as a guarantee of equality between heirs, it has to be part of
French international public policy.

The  controversy  was  aggravated  in  2011  when  the  Conseil  Constitutionnel
condemned le droit de prélèvement for amounting to a discrimination based on
nationality. The droit de prélèvement is another specific French mechanism. It
allows French heirs that have been deprived of the reserved portion from the
assets located abroad to deduct the equivalent of such reserved portion from the
part of the deceased’s assets that are located in France. As a consequence of this
decision, the reserved portion remained the only protection for heirs from the risk
of disinheritance.

However, in both decisions, the Court found that the mere fact that the foreign
law does not provide for a mechanism such as the reserved portion does not
amount to a violation of French international public policy. The foreign law could
nevertheless be disregarded, but only if its concrete application in a specific case
leads to a situation that would be incompatible with French essential principles.

Giving the particulars circumstances of the cases, the Court found that in both
cases the application of Californian law was not contrary to French public policy.
First, the Court outlined that the deceased had lived in California for over thirty
years and that most of their assets were located there. As a consequence, both
situations were not strongly connected to the French forum.  Then, the Court
pointed out that the children living in France were adults and that their economic
situation will not suffer from their being deprived of the succession.

These  observations  lead  the  Court  to  consider  that,  in  these  situations,  the
Californian law is not contrary to French international public policy even though
it does not provide for a reserved portion. The Court emphasis on the particular
circumstances  of  the  case,  namely  that  the  situation  was  mainly  located  in
California and that none of the claimants was in need or economically instable,
indicates that these circumstances weighed strongly on the outcome. It does not
exclude that, in different circumstances, a foreign law that would not provide for
a reserved portion could be dismissed as contrary to public policy.
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Prior to the coming into force of the Succession Regulation, the solution appears
in accordance with its  public policy provision.  Stating that courts could only
refuse  to  apply  provisions  that  are  manifestly  incompatible  with  the  forum’s
international public policy, Article 35 allows that foreign laws be disregarded
when their application could lead to serious consequences. It does not appear to
be the case in the present situations.

The new discussed question is now: In which case the application of a foreign law
not  including a  reserved portion could  lead to  a  situation incompatible  with
French essential principles ?

Freedom  of  establishment  after
Polbud:  Free  transfer  of  the
registered office
Bastian  Brunk,  research  assistant  and  doctoral  student  at  the  Institute  for
Comparative  and  Private  International  Law  at  the  University  of  Freiburg
(Germany),  has  provided  us  with  the  following  first  thoughts  on  the  CJEU’s
groundbreaking Polbud judgment.

The Judgment

In its judgment in Polbud (C-106/16), the CJEU again took the work out of the EU
legislature’s  hands  while  further  developing  the  freedom  of  establishment
provided for in Articles 49 and 54 TFEU. The case was heard following a request
for a preliminary ruling under Article 267 TFEU by the Sad Najwyzszy (Supreme
Court of Poland). In short, the CJEU had to decide on the following questions:

(1) Are Articles 49 and 54 TFEU applicable to a transfer of the registered office of
a company incorporated under the law of one Member State to the territory of
another Member State with the purpose of converting its legal form, when the
company has no intention to change the location of its real head office or to
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conduct real economic activity in the latter Member State?

(2)  Is  a  national  legislation  that  makes  the  removal  of  a  company from the
commercial  register  and,  accordingly,  the  out-migration  of  that  company
conditional  upon  its  liquidation  compatible  with  the  freedom  of  establishment?

Answering these questions,  the CJEU made Polbud,  the company at  stake,  a
liberal  gift  and strengthened the mobility  of  companies  within  the European
Single Market. First, the CJEU stated that the freedom of establishment applies to
the transfer of the registered office of a company from one Member State to
another even if no real business is intended to be conducted in the latter Member
State.  Secondly,  the  CJEU  ruled  out  national  legislation  providing  for  the
mandatory liquidation of a company if the company requests the removal from the
initial commercial register in cases of outward migration.

The facts

In  September  2011,  the  shareholders  of  Polbud,  a  limited  liablity  company
established under Polish law, decided to transfer the company’s registered office
from Poland to Luxembourg. The resolution made no reference to a simultaneous
transfer of either the real head office or the place of real economic activity. Based
on that  resolution,  the registry  court  in  Poland recorded the opening of  the
liquidation  procedure.  In  May  2013,  following  a  resolution  adopted  by  a
shareholder  meeting  in  Luxembourg,  the  registered  office  of  Polbud  was
transferred to Luxembourg. Polbud was renamed to Consoil Geotechnik and its
legal form was changed to the Société à responsabilité limitée (S. à r. l.), the
Luxembourgish private limited liability company. Subsequently, Polbud lodged an
application with the Polish registry court for its removal from the commercial
register. This application was refused to be registered because, as the registry
court stated, Polbud failed to provide evidence of the successful execution of a
liquidation procedure.  Polbud  appealed against  this  decision,  arguing that no
liquidation was needed because the company continued to exist as a legal person
incorporated under Luxembourgish law.

The precedents

Articles 49 and 54 TFEU provide for the freedom of establishment. According to
the CJEU case-law, the concept of “establishment” within the meaning of these
Articles is a very broad one, allowing a Union national to participate, on a stable



and continuous basis, in the economic life of another Member State and to profit
therefrom (CJEU in Gebhard, C-55/94, para. 25 and Almelo, C-470/04, para. 26). It
involves the actual pursuit of an economic activity through a fixed establishment
in  another  Member  State  for  an  indefinite  period  (CJEU in  Factortame and
Others, C-221/89, para. 20 and Commission v. United Kingdom, C-246/89, para.
21). In order to claim freedom of establishment, it is generally necessary to have
secured a permanent presence in the host Member State (CJEU in Centro di
Musicologia Walter Stauffer, C-386/04, para. 19 and Schmelz, C-97/09, para. 38).
This  case  law  can,  generally  speaking,  be  translated  as  “no  freedom  of
establishment without establishment”.

On the other hand, the CJEU generously extended the application of Articles 49
and  54  TFEU  to  letterbox  companies  without  “fixed  establishment”  and/or
“permanent presence” in their home Member State. In Centros (C-212/97) the
Court ruled that EU law is applied to the set-up of subsidiaries, branches and
agencies in other Member States and, in that regard, it is immaterial that the
company was formed in one Member State only for the purpose of establishing
itself in another Member State, where its main, or indeed entire, business is to be
conducted (Centros, para 17).

The CJEU then used its 2009 Cartesio judgment (C-210/06) as an opportunity to,
obiter dictu, set guidelines for cross-border transfers of seat. It stated that, on the
one hand, a Member state has the power to define both the connecting factor
required of a company if it is to be regarded as incorporated under the law of that
Member State and, as such, capable of enjoying the right of establishment, and
that required if the company is to be able subsequently to maintain that status
(thus treating companies as legal creatures of their country of origin). On the
other hand, freedom of establishment comprises the right of a company to move
from one Member State to another. If domestic legislation of the Member State of
origin  requires  the  liquidation  of  the  company,  thereby  preventing  it  from
converting itself into a legal person governed by the law of the target Member
State,  such  a  measure  cannot  be  justified  under  the  rules  on  freedom  of
establishment (Cartesio, paras. 110 ff.).

This jurisdiction was complemented by the CJEU in Vale (C-378/10) where the
Court clarified the legal position of the Member State of destination. If a Member
State allows for the conversion of companies governed by national law, it must
also grant the same possibility to foreign EU companies (Vale, para. 46). In the



absence of relevant EU-law, the target Member State may set up procedural rules
to cover the cross-border conversion but must ensure that  they are not  less
favourable  than  those  governing  similar  domestic  situations  (principle  of
equivalence) and that they do not render impossible in practice or excessively
difficult  the  exercise  of  rights  conferred by  the  European Union legal  order
(principle of effectiveness) (Vale, para. 48).

The Opinion of AG Kokott

In her Opinion of 4 May 2017 (see here), AG Kokott took up a distinct position
emphasizing the need for actual establishment for the application of Articles 49
and 54. This criterion is sufficiently met, as AG Kokott states, if, at least, the
company intends to set up an actual establishment in the sense of conducting at
least a nominal economic activity in the target Member State (Opinion, para 36).
The AG underlines her position citing the above mentioned CJEU case-law in
Factortame and Others (C-221/89), Commission v. United Kingdom (C-246/89),
Centro di Musicologia Walter Stauffer  (C-386/04) and Schmelz  (C-97/09). She
concludes that the freedom of establishment “gives economic operators in the
European Union the right to choose the location of their economic activity, it does
not give them the right to choose the law applicable to them” (Opinion, para. 38).

Implications of the Polbud judgment for the internal market

The CJEU now takes a different point of view: Once formed in accordance with
the legislation of a Member State, companies enjoy the full range of that freedom.
Nothing new, so far, as Geert van Calster suggests in his comment (see here). But
what makes Polbud (r)evolutionary?

First, the CJEU creates legal certainty in an area that is particularly important for
the functioning of the European Single Market.  In its Cartesio  judgment, the
Court allowed for the cross-border conversion of EU companies in general but did
little to shape the relationship between the involved Member States. Therefore, it
was widely thought, that,  just like AG Kokott  propounds, the conversion of a
company from one Member State to another required a genuine economic link
with the State of destination. In Polbud, the CJEU clarifies that the regulatory
power of a Member State ends when a company converts itself into a company
governed  by  the  law of  another  Member  state.  It  is  for  the  latter  State  to
determine the legal and/or economic conditions that have to be satisfied by the
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company in order to bring the conversion into effect (paras 33 ff.). Under Articles
49 and 54 TFEU, the State of origin is only allowed to provide legislation for the
protection  of  public  interests  (such  as  the  protection  of  creditors,  minority
shareholders and employees) but cannot impose mandatory liquidation.

Secondly,  the  CJEU  obliges  the  State  of  origin  to  observe  the  principle  of
equivalence. This principle, already known from the Vale decision (see above),
was generally considered as obliging only the target Member State in cross-
border conversion cases to legally treat domestic and foreign companies equally.
By contrast, the State of origin was only thought to be bound by the general
prohibition of restrictions (i.e. the prohibition of rules hampering or rendering
less attractive the exercise of fundamental freedoms, see CJEU in Kraus, C-19/92,
para. 32). In Polbud, the CJEU, without being explicit on this point, extends the
scope of application of the principle of equivalence to the Member State of origin
by stating that “the imposition, with respect to such a cross-border conversion, of
conditions that are more restrictive than those that apply to the conversion of a
company within that Member State itself” is not acceptable (para. 43).

Finally,  recapitulating  its  jurisdiction  in  Daily  Mail  and  National  Grid  Indus
(C-371/10), the CJEU points out that exercising the freedom of establishment for
the purpose of enjoying the benefit of the most favourable legislation, does not, in
itself, amount to an abuse of rights (para. 62). The Court further explains its
position saying that “the mere fact that a company transfers its registered office
from one Member State to another cannot be the basis for a general presumption
of fraud and cannot justify a measure that adversely affects the exercise of a
fundamental freedom guaranteed by the Treaty” (para. 63).

Assessment

As already observed, Polbud encouragingly facilitates the cross-border mobility of
companies but, on the other hand, leaves the reader with open questions.

It  was high time to free cross-border conversions from the requirement of  a
genuine economic link with the Member State of destination. The legal situation
before Polbud,  that allowed letterbox companies to conduct their business in
other  Member  States  (which  can  be  compared  to  initial  choice  of  law)  but
prevented  the  formation  of  letterbox  companies  through  the  transfer  of  an
existing company’s  registered office to another Member State (which can be



compared to subsequent choice of law), was somewhat arbitrary from a legal and
economic point of view.

On the other hand, the extension of the scope of application of the principle of
equivalence to the Member State of origin can only be seen as inconsistent with
the legal doctrine of the freedom of establishment provided for in Articles 49 and
54  TFEU.  Heretofore,  only  EU-foreigners  could  enjoy  the  right  to  non-
discrimination, whereas, in regard to EU law, Member States were free to impose
(relatively) stricter rules to its own citizens. This principle finds its expression, for
example, in the above-mentioned treatment of companies as creatures of their
state of origin that the CJEU established in its Cartesio judgment. As the principle
of equivalence corresponds to the prohibition of discrimination, it is even more
astonishing that the CJEU permits exemptions for overriding reasons in the public
interest. These unwritten exemptions generally apply only in cases of restrictions
of the freedom of movement (see Kraus, para. 32 and Gebhard, para. 37). On the
contrary,  discriminations  require  the  strict  observance  of  the  catalogue  of
justifications set out in Article 52 TFEU. In future decisions, the CJEU should
recall this clear distinction and cease to further the linguistic ambiguity.

Conference  Report:  Annual
meeting  of  the  Alumni  of  the
Hague  Academy  of  International
Law/Hamburg  2017  –  Thorn  and
Lasthaus  on  Brexit  and  Private
International Law
By Stephan Walter, Research Fellow at the Research Center for Transnational
Commercial Dispute Resolution (TCDR), EBS Law School, Wiesbaden, Germany,
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and attendee of the 2017 Summer Courses on Private International Law at the
Hague Academy of International Law

On  13  October  2017,  the  Alumni  of  the  Hague  Academy  of  International
Law/Hamburg,  the  German  section  of  Attenders  and  Alumni  of  the  Hague
Academy  of  International  Law,  A.A.A.,  hosted  their  annual  meeting.  At  the
invitation  of  Professor  Karsten  Thorn  (Bucerius  Law School,  Hamburg),  who
lectured a Special Course on “The Protection of Small and Medium Enterprises in
Private International Law” at the Academy during the 2016 Summer Courses, the
meeting was held at Bucerius Law School, Hamburg. The academic programme
consisted  of  four  presentations,  two  of  them  dealt  with  issues  of  Private
International Law after Brexit.

Professor Karsten Thorn’s presentation on “European Private International Law
after Brexit” was divided into two parts. In the first part he discussed direct legal
consequences of Brexit on Private International Law in relations between the
United  Kingdom  (in  particular  England)  and  Germany.  He  highlighted  the
importance of Union Law and especially the duties to recognise derived from the
fundamental freedoms for the rise of England as a legal hub. Therefore, Brexit
would have grave consequences for the attractiveness of England in a number of
legal areas. This would apply, for example, to company law. Whereas under Union
Law the recognition of a company established in accordance with the law of one
Member State must not be refused by another Member State, each Member State
would  apply  its  own  rules  on  this  issue  post-Brexit.  This  could  also  impact
companies established before Brexit, although it was disputed whether this would
infringe  their  legitimate  expectations  and  if  so,  whether  this  protection  was
subject to a certain time limit. In any event, the companies should act rather
sooner than later to avoid any legal uncertainty. Comparable issues would arise in
insolvency law. First and foremost, there would be – in contrast to the current
legal situation – no duty for a Member State’s court to recognise a decision of an
English court on the existence of the centre of the debtor’s main interests (COMI)
in England anymore. Again, each Member State would apply its national rules on
the recognition of foreign insolvency proceedings. Secondly, an English scheme of
arrangement, a court-approved private debt restructuring solution, would likely
not be recognised by the Member States after Brexit. By contrast, fewer negative
consequences would arise with regard to the right to a name because even now
Article 21 TFEU only guaranteed the recognition of a name rightfully obtained in



the EU citizen’s State of nationality or residence and this freedom is further
limited  by  the  Constitution  of  the  recognising  Member  State.  Finally,  he
highlighted the negative impact of Brexit on procedural law. Post-Brexit, English
decisions will no longer benefit from mutual trust in the EU Member States. A
revival  of  bilateral  treaties with Member States or instruments of  the Hague
Conference could only serve as sectoral solutions. Under these conditions, he
presumed an increased usage of  arbitration  in  the  UK post-Brexit,  not  least
because the United Kingdom is a Contracting State to the New York Convention
on the Recognition and Enforcement of Foreign Arbitral Awards. Moreover, he
pointed out that English courts would return to traditional instruments of the
English  procedural  law such as  anti-suit  injunctions.  The  second part  of  his
presentation dealt with indirect consequences of Brexit on the European Private
International  Law.  Firstly,  he  submitted  that  a  number  of  provisions  in  EU
legislation can be regarded as legal transplants from English law. This applies,
e.g., to Article 9 paragraph 3 Rome I Regulation and Article 6 lit. a EU Succession
Regulation.  In  his  opinion,  post-Brexit  at  least  the  former  provision  will  be
discarded after a revision of the respective EU legislation. Secondly, he turned to
the question of the usage of English as working language of the EU bodies. He
stated that most EU legislation was drafted in English.  Because legal English was
very different to the legal language used in all other Member States this was still
noticeable in the official translations. Therefore, English shaped the spirit of the
EU legislation. Although he believed that English would still  be the dominant
language in the EU bodies after Brexit,  he argued that the continental  legal
thinking could gain more significance.

In her presentation on “Pluralism of Legal Sources with regard to International
Choice of Court Agreements”, Caroline Lasthaus (Bucerius Law School, Hamburg)
examined  –  after  a  brief  overview  of  the  interplay  between  the  German
autonomous national rules on jurisdiction, the Brussels I Regulation Recast, the
2007  Lugano  Convention  and  the  2005  Hague  Choice  of  Court  Convention
–options of  the United Kingdom to foster the enforcement of  choice of  court
agreements in favour of UK courts post-Brexit. An accession to the 2007 Lugano
Convention would require either the membership of the United Kingdom in the
European Free Trade Association or a unanimous agreement of the Contracting
Parties. However, both options were, in her opinion, unlikely. Furthermore, the
rules of the 2007 Lugano Convention would be outdated and the United Kingdom
would have to accept the CJEU’s jurisdiction over questions of interpretation of



the Convention. Therefore,  she scrutinised whether an accession to the 2005
Hague Choice of Court Convention could be a suitable solution. The accession
itself would not raise any difficulties, since the United Kingdom could accede to
the  Convention  unilaterally.  Hence,  the  decisive  question  was  whether  the
Convention would serve the needs of the United Kingdom. Lasthaus argued that
neither the applicability of the Convention only to international exclusive choice
of court agreements nor the exclusion of agreements with a consumer would
make the Convention less attractive for the United Kingdom. Moreover, both the
Brussels I Regulation Recast and the 2005 Hague Choice of Court Convention
would  allow the  choice  of  a  neutral  forum.  However,  she  stressed  that  the
Convention  was  rather  strict  with  regard  to  the  formal  requirements  of  an
agreement,  whereas the Brussels  I  Regulation Recast  followed a much more
flexible approach. Even though a violation of formal requirements would not lead
to the agreement to be null and void by virtue of the Convention, the Convention’s
rules on recognition and enforcement would not apply to judgements rendered
based on such an agreement. Finally, one crucial downside of the Convention
would be the necessity of an exequatur procedure with regard to the judgements
rendered based on a choice of court agreement. This would lead to higher costs
for the litigants and to a longer procedure. As a result, she conceded that an
accession to the 2005 Hague Choice of Court Convention could not mend all the
consequences of the non-applicability of the Brussels I Regulation Recast post-
Brexit. Nonetheless, an accession would still make sense for the United Kingdom
and could also boost the conclusion of a worldwide Convention on the recognition
and enforcement of foreign judgements.

Both presentations were followed by lively discussions among the speakers and
participants. It was agreed that the implementation of existing EU legislation into
domestic law could not cushion the consequences of Brexit, especially because
the  fundamental  freedoms  would  no  longer  apply  to  the  United  Kingdom.
Additionally, it became clear once more that the final outcome of Brexit is still
uncertain. In this vein, it is noteworthy from a Private International Law point of
view that there was some disagreement on whether the United Kingdom would
need to accede to the Convention at all or if it would still be a Contracting State
of the Convention after Brexit by way of a succession of State.
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Conference on International Sales,
London, 16-17 April 2018
King’s College School of Law is organising a conference on Unity and Diversity
in the Law of the International Sale of Goods.  This conference will bring
together prominent academics and practitioners from all over the world to discuss
pressing issues pertaining to international sales transactions.The focus will be on
the UN Convention on Contracts for the International Sale of Goods. The speakers
will explore the current state of the law of sale of goods by examining how sales
contracts,  particularly  those used in international  trade,  are governed in the
modern world. The central theme concerns two competing forces within the sale
of goods law:

Those leading to disintegration,
Those pushing towards uniformity, consolidation and standardisation.

The conference will take place on 16-17th of April 2018 at King’s College London.
For more information and the programme, please click here.

For the registration page, please click here.

Conferenza annuale: Corti europee
e giudici nazionali
On 30 October 2017 the Jean Monnet Module on European Civil Procedure will
host its annual conference on ‘Corti europee e giudici nazionali’ in Milan. The
conference language is Italian. For further information see here.
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