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The Hoge Raad Neederlanden (The Dutch Supreme Court), the referring court in
the case Supreme Site Service and Others, C-186/19, harbours doubts regarding
the international jurisdiction of Dutch courts under the Brussels I bis Regulation,
in respect to a request to lift  an interim garnishee order.  An insight on the
background of the case can be found here and here, while the implications of that
background for admissibility of request for a preliminary ruling are addressed in
section 1 of the present text.

In  replying  to  a  preliminary  ruling  request  made  by  that  court,  AG
Saugmandsgaard  Øe  issued  his  Opinion.  Advocate  General  concluded  that  a
flexible approach should be taken when interpreting the concept of “civil and
commercial  matters” within the meaning of Article 1(1) of  the Brussels I  bis
Regulation. AG was of the view that an action for interim measures as the one
brought by SHAPE, aimed at obtaining the lifting of a garnishee order, qualifies
as civil and commercial matters, within the meaning of Article 1(1), provided that
such garnishee order had the purpose of safeguarding a right originating in a
contractual  legal  relationship which is  not  characterised by an expression of
public  powers,  a  matter  that  is  left  to  the  referring  court  to  verify.  For
presentation of AG reasoning and its analysis in relation to interim measures, see
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section 2.

Moreover,  according  to  AG,  alleged  claims  of  immunity  enjoyed  under
international law by one of the parties to the proceedings had no significance,
when  it  comes  to  the  analysis  of  the  material  scope  of  the  Brussels  I  bis
Regulation. Against this background, the case provides a good opportunity to
explore  jurisdictional  issues  in  the  face  of  immunities,  such  as  the  debate
regarding international jurisdiction preceding the assessment of immunities, and
what can be inferred from the case-law of the Court of Justice and the European
Court of Human Rights in that respect. Next, it requires us to determine whether
the case-law developed in relation to State bodies and their engagement in acta
iure imperii can be applied mutatis mutandis to the international organisations.
Finally,  it  revives  the  concerns  on  whether  the  scope  of  the  Brussels  I  bis
Regulation should be determined in a manner allowing to establish international
jurisdiction  under  that  Regulation  even  though  enforcement  against  public
authorities stands little chances, be that international organisations as in the
present case. These issues are discussed in section 3.

1.     Admissibility of the preliminary reference
Advocate General Saugmandsgaard Øe made some remarks on the admissibility
of the preliminary ruling and on whether a reply of the Court of Justice would be
of any avail to the referring court.

It should be recalled that at national level, two sets of proceedings were initiated
in parallel. In the first set, – the proceedings on the merits – Supreme, the private-
law companies, sought a declaratory judgment that it was entitled to the payment
of several amounts by SHAPE, an international organisation. These proceedings
were  under  appeal  before  the  Den  Bosch  Court  of  Appeal  because  SHAPE
challenged  the  first  instance  court’s  jurisdiction.  In  the  second  set  –  the
proceedings for interim measures where the preliminary ruling originated from –
SHAPE brought an action seeking the lift of the interim garnishee order and
requesting the prohibition of further attempts from Supreme to levy an interim
garnishee order against the escrow account.

In the opinion of AG, the preliminary ruling was still admissible despite the fact
that the Den Bosch Court of  Appeal ruled on the proceedings on the merits
granting immunity of jurisdiction to SHAPE in December 2019 – the judgment is
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under  appeal  before  the  Dutch  Supreme  Court.  He  opined  that  the  main
proceedings should not be regarded as having become devoid of purpose until the
court renders a final judgment on the question whether SHAPE is entitled to
invoke its immunity from jurisdiction, in the context of the proceedings on the
merits and whether that immunity, in itself, precludes further garnishee orders
targeting the escrow account (point 35).

2.     Civil and commercial matters in respect of
substantive  proceedings  or  interim  relief
proceedings?
The Opinion addressed at the outset the question on whether the substantive
proceedings should fall under the material scope of the Brussels I bis Regulation
in order for the interim relief measures to fall as well within that scope. As a
reminder, the object of the proceedings on the merits, is a contractual dispute
over the payment of fuels supplied by Supreme to SHAPE, in the context of a
military operation carried out by the latter.

As  AG  signalled,  to  answer  the  question  several  hypotheses  have  been  put
forward by the parties at  the hearing held at  the Court  of  Justice.  The first
hypothesis, supported by the Greek Government and Supreme, proposed that in
order to determine if an action for interim measures falls within the scope of the
Regulation, the proceedings on the merits should fall as well under the material
scope of the Regulation. In particular, the characteristics of the proceedings on
the merits should be taken into account. The second hypothesis, supported by
SHAPE, considered that the analysis should be done solely in respect to the
proceedings for interim measures. The European Commission and the Dutch and
Belgian Governments opined that in order to determine if the action for interim
measures can be characterised as civil and commercial matters, it is the nature of
the right which the interim measure was intended to safeguard in the framework
of the interim relief proceedings that matters.

Endorsing the latter  hypothesis,  AG indicated that  an application for  interim
measures cannot be regarded as automatically falling within or outside the scope
of the Brussels I bis Regulation, depending on whether or not the proceedings on
the merits fall within that scope, simply because it is ancillary to the proceedings
on the merits  (point  51).  To support  his  conclusion,  AG followed the line of



reasoning developed by the Court in the context of the instruments preceding the
Brussels I bis Regulation. In that regard, the Court has held that to ascertain that
provisional/protective measures come within the scope of the Regulation, it’s not
the nature of the measures that should be taken into account but the nature of the
rights they serve to protect. To illustrate this: in Cavel I, the Court held that
interim measures can serve to safeguard a variety of rights which may or may not
fall  within the scope of the now Brussels I  bis Regulation (then the Brussels
Convention) depending on the nature of the rights which they serve to protect.
This has been confirmed in Cavel II: “ancillary claims accordingly come within the
scope of the Convention according to the subject-matter with which they are
concerned  and  not  according  to  the  subject-matter  involved  in  the  principal
claim”. Further, in Van Uden, the Court held that “provisional measures are not in
principle ancillary to arbitration proceedings but are ordered in parallel to such
proceedings  and  are  intended  as  measures  of  support.  They  concern  not
arbitration as such but the protection of a wide variety of rights”. This case-law
has been also confirmed in recent judgments of the Court, namely in Bohez –
where a penalty payment was imposed as a measure to comply with the main
judgment – and Realchemie Nederland concerning an action brought for alleged
patent infringement in the context of interim proceedings, where a prohibition in
the form of payment of a fine was ordered.

In brief, what matters in this discussion on interim measures falling or not within
the scope of the Brussels I bis Regulation, is not the relation between the main
proceedings and the interim measures, the crucial factor being the purpose –
determined from a procedural law standpoint – of the interim relief measure
vis-à-vis the proceedings on the merits: an interim measure falling within the
scope of the Regulation has to safeguard the substantive rights at stake in
the main proceedings. In the present case, the substantive right in question is a
credit arising from a contractual obligation that Supreme holds against SHAPE.

3.      Whether  immunities  play  a  role  in
determining if an action can qualify as “civil and
commercial  matters”  within  the  meaning  of
Article  1(1)  of  the  Regulation
One of the particularities of the case is that in the second set of proceedings
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where  the  preliminary  ruling  originated,  SHAPE  and  JFCB  (NATO)  have
introduced  an  action  for  interim  relief  measures,  based  on  immunity  from
execution. SHAPE alleged that its immunity from execution flowing from the 1952
Paris Protocol trumps any jurisdiction derived from that Regulation.

It is against this background that the Dutch Supreme Court asked the Court of
Justice if the fact that an International Organisation claims to enjoy immunity
from execution under public international law, bars the application of the Brussels
I  bis  Regulation or has an impact on its  application ratione materiae.  In his
Opinion, Advocate General considered that the referring court is concerned by
the actions relating to “acts or omissions in the exercise of state authority” linked
to  the  concept  of  “acta  iure  imperii”  –  a  concept  which  is  also  used  in
international law in relation to the principle of State immunity.

The Opinion tackled the question of immunities under public international law
and concluded that a dispute where an International Organisation is a party,
should not be automatically excluded from the material scope of the Brussels I bis
Regulation. Interestingly, some aspects of the reasoning that allowed to reach
that  conclusion  echo  the  doctrinal  debates  on  the  interplay  between  the
jurisdictional rules of EU private international law, on the one hand, and the
immunity derived from public international law, on the other hand.

Does  immunity  precede  the  jurisdiction  under  EU
PIL?

At point 72, AG rejected the arguments advanced by the Austrian Government,
who argued that the Brussels I bis Regulation should not apply to the case at
hand. In the view of this government, if an international organisation takes part in
a dispute, the immunity that this organisation enjoys on the basis of customary
international law or treaty law, characterizes the nature of the legal relationship
between the parties. In other words, a criterion based on the nature of a party
(scil. the fact that it is an international organization that is a party to proceedings)
should suffice to decline jurisdiction under the Brussels I regime.

In that respect, AG made some interesting remarks: first, by applying the Brussels
I bis Regulation to a dispute where an International Organisation is a party, there
is  no  breach  of  Article  3(5)  TUE  and  of  the  obligation  to  respect  public
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international law enshrined in that provision. Second, if, based on the Brussels I
bis regime, a national court declares its international jurisdiction over a dispute,
 potential immunity claims advance by the parties will not be affected, as they are
to be considered at  a  later  stage of  the proceedings.  AG departed from the
premise that the assessment on immunities should take place after the national
judge seised with the case looks into the substance of the merits, including party
allegations.  This is  therefore,  at  a second stage, after the national court has
decided over its international jurisdiction within the first stage, that the immunity
needs to be ascertained and its limits set (point 69).

This approach resonates with the idea that national courts are not supposed to
engage in an in-depth analysis of the substance at that very first stage, when they
are determining their own jurisdiction. They should not be undertaking a mini-
trial, ascertaining jurisdiction requires only a first approximation to the facts of
the case, solely for the purpose of determining jurisdiction. In FlyLaL II, a case
concerning jurisdictional issues pursuant to the Brussels I Regulation, in respect
of an action for damages brought for infringement of competition law, the Court
observed that at the stage of determining jurisdiction “the referring court must
confine itself  to a prima facie examination of the case without examining its
substance”.  The  statement  draws  on  AG  Bobek’s  Opinion  presented  in  the
aforementioned case: “[d]etermination of jurisdiction should be as swift and easy
as possible. Thus, a jurisdictional assessment is by definition a prima facie one.
[…] The jurisdictional assessment will, in practice, require a review of the basic
factual and legal characteristics of the case at an abstract level.”

From the ECtHR case-law (see, most notably, Waite and Kennedy v. Germany)
dealing with immunities of international organizations and the right to a remedy
enshrined in Article 6 ECHR, a similar reading can be extracted. National courts
deciding on granting of an immunity – be [it] immunity of jurisdiction or from
execution – and performing the “reasonable alternative means” test, inevitably
engage in a substantive analysis of the merits. To ensure that the claimant’s
right to access justice is not breached, requires more than an abstract
examination  of  the  facts.  This  would  seem  to  favour  the  idea  that
determination of international jurisdiction precedes a substantive analysis
of  the  circumstances  of  the  case  in  respect  to  any  alleged  claim of
immunities made by the parties.

However, it is still not clear how this reasoning can be reconciled with judgments
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of the Court of Justice in the cases Universal Music International Holding and
Kolassa. There, the Court of Justice held that according to the objective of the
sound administration of justice which underlies the Brussels I Regulation, and
respect for the independence of the national court in the exercise of its functions,
a national court in the framework of ascertaining its international jurisdiction
pursuant to the Brussels I regime, must look at all the information available to it.
Although such an assertion seems to be construed in very general terms, one may
well wonder what exactly a court assessing its international jurisdiction under the
Brussels I bis Regulation is required to look at. Should it be a minimal review of
the substance or a prima facie analysis strictly focused on the nature of the
elements of the action – relevant in the context of the connecting factors used by
the rules on jurisdiction –,including all the information available before the court?

If  the answer would be the latter,  that means that in the case at  hand, the
immunity from execution relied on by SHAPE in support of its action should be
taken into account.

A reading of paragraphs 53 to 58 in the Court of Justice’s recent judgment in
Rina, hints that in order to establish its own jurisdiction under the Brussels I bis
Regulation,  a  national  court  has  to  take  into  consideration  all  available
information. In the case at issue, party allegations where a party (Rina) invokes
immunity of jurisdiction. While at first glance this instruction does not steer away
from the judgments in Universal Music International Holding and Kolassa, what
the Court proposes here is definitely more complex than a first approximation to
the  facts  of  the  case.  At  paragraph  55  the  Court  notes  “a  national  court
implementing EU law in applying [the Brussels I Regulation] must comply with
the requirements flowing from Article 47 of the Charter. […] The referring court
must satisfy itself that, if it upheld the plea relating to immunity from
jurisdiction, [the claimants] would not be deprived of their right of access
to the courts,  which is one of the elements of the right to effective judicial
protection in Article 47 of the Charter.” If the national courts were to engage in
such analysis – in a similar fashion as the ECtHR established in regards to Article
6 ECHR – it will certainly go beyond a mere examination in abstracto, implying
rather a deep dive on the merits.

Moreover,  the  judgment  in  Rina  seems  to  suggest  that  the  analysis  of
international law cannot be avoided even when it comes only to the question
whether the Brussels I  regime applies or not.  At paragraph 60, the Court of
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Justice  explained  “[t]he  principle  of  customary  international  law  concerning
immunity  from jurisdiction  does  not  preclude the  national  court  seised from
exercising the jurisdiction provided for by that regulation in a dispute relating to
such an action, where that court finds that such corporations have not had
recourse to public powers within the meaning of international law.” Again, for
the examination of these matters in the framework of determining international
jurisdiction, a greater level of scrutiny is required. A national judge would have to
dig dipper in the facts and party allegations to come to the conclusion that a
certain  party  did  not  have  recourse  to  public  powers.  Something  that  is
everything but a swift and easy exercise.

Does the case-law developed in the context of State
bodies apply to international organisations?

Be that as it may, while an immunity claim does not automatically rule out the
application of the Brussels I bis Regulation according to AG Saugmandsgaard Øe,
the key question in his analysis is to determine if actions related to acta iure
imperii  under  Article  1(1)  of  the  Regulation  are  applicable  to  international
organisations.  It  flows  from  the  Court  of  Justice  well-settled  case-law  that
disputes between a State body and a person governed by private law come within
the scope of civil and commercial matters, if the public authority in question does
not act in the exercise of its public powers. At point 75 of his Opinion, AG made a
reference to the judgment in Eurocontrol and indicated that exceptions under
Article  1(1)  in  fine  can  extend  to  acts  and  omissions  carried  out  by  an
international  organisation.  He remarked that,  the concept of  “public  powers”
established under the Court’s case-law, not only relates to State responsibility but
refers also to those situations where a public authority acts under the umbrella of
its public powers.

Advocate General moved then to analyse the Court of Justice case-law concerning
liability of the State for acts and omissions carried out in the exercise of sovereign
authority. Here matters get a bit complicated.

On the one hand, it remains to be seen how that case-law could be applied
mutatis mutandis to international organisations. Leaving aside the question
of  immunities  and  putting  emphasis  on  the  notion  of  “civil  and  commercial
matters” within the meaning of Article 1(1) of the Brussels I bis Regulation, the
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acts and omissions of an international organization are strictly connected with the
powers conferred to the organisation for its proper functioning. Thus, one could
wonder whether a functional test would be more suitable to determine if the acts
or omissions were carried out by an international organization in the exercise of
its public powers: a demarcating line could be drawn between non-official (non-
related to the mission of the organization) acts and omissions and those of official
nature, therefore necessary to fulfil the organisation’s mandate.

On the other hand, concerning the criteria applied by the Court when analysing if
a public authority has exercised its powers of State authority, there is no “one
size fits all” solution. As AG rightly pointed out at point 84 of his Opinion, the
Court  has  still  to  sort  out  the  interplay  between  different  criteria:  matters
characterising the legal relationship between the parties, the subject-matter of
the dispute and the basis of the action and the detailed rules governing the action
brought.

To illustrate this point: in Préservatrice Foncière TIARD, the Court looked mainly
at the legal relationship between the parties, while in Baten and Sapir and Others
the Court did not refer to the legal relationship between the parties but focused
on the subject-matter of the dispute and the basis of the action brought. Hence,
the alternative or cumulative use of these criteria – or a flexible one- seem to
reflect the need to provide an adequate response to the case-specific factual
context of a particular case.

In that sense, AG pointed out that the criterion concerning the basis of the action
is not relevant in all  cases,  it  will  be determinant in situations where is not
established that the substantive basis of the claim is an act carried out in the
exercise of public powers. For that reason, at 90, AG considered more appropriate
that  the action is  based on a right  originating from an act  of  public
authority or in a legal relationship characterized by a manifestation of
public power.

Does  the  perspective  of  anticipated
recognition/enforcement influence the interpretation
of the notion of “civil and commercial matters”?

It  is  worth  mentioning  that  some  commentators  (see  also  Van  Calster,  G.,
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European Private International Law, Hart Publishing, 2016, p. 32) pointed out
that, in the light of the judgment in Eurocontrol, the scope of application of the
Brussels  I  bis  Regulation  should  be  interpreted  by  taking  into  account  the
perspectives  of  recognition  and  enforcement.  Thus,  if  immunity  bears  no
significance  at  the  stage  of  determining  jurisdiction,  but  it  is  later
granted/recognised  resulting  in  refusal  of  recognition  and/or  enforcement,
concerns are raised regarding what is the practical use of exercising jurisdiction
under the Brussels I bis Regulation against public authorities when there are little
chances of recognition/enforcement.

On this point, the Spanish Supreme Court – in a case concerning the enforcement
of a judgment rendered in Germany in favour of  a private party against the
Republic of Argentina –, held that a declaration of enforceability issued in relation
to  a  general  enforcement  order  does  not  breach  the  rules  on  immunity  of
execution. The Spanish Court precised that only when specific legal attachment
measures are taken,  a  court  should determine if  the property  in  question is
subject  to  execution.  Thus,  the  issue of  immunity  of  execution and the
assessment whether the property to be executed is for commercial  or
official purposes would be at stake at a second stage of the enforcement
procedure, not interfering with the application of the Brussels I regime.
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The  coronavirus  has  created  a  global  crisis  that  affects  all  aspects  of  life
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everywhere. Not surprisingly, that means that the law is affected as well. And
indeed, we have seen a high volume of legislation and legal regulations, of court
decisions, and of scholarly debates. In some US schools there are courses on the
legal  aspects  of  corona.  Some disciplines are organizing symposia or  special
journal issues to discuss the impact of the pandemic on the respective discipline.

For a time Private international law has been vividly discussing the relevance of
the crisis for the field, and of the field for the crisis Private international law
matters are crucial to countless issues related to the epidemic – from production
chains through IP over possible vaccines to mundane questions like the territorial
application of lockdown regulations.

Knowledge of these issues is important. It is important for private international
lawyers to realize the importance of our discipline. But it is perhaps even more
important for decision makers to be aware of both the pitfalls and the potentials
of conflicts of law.

This site, which we hope to update continually, is meant to be a place to collect,
as comprehensively as possible, sources on the interaction of the new coronavirus
and the discipline. The aim is not to provide general introductions into private
international law, or to lay out sources that could be relevant. Nor is this meant to
be an independent scholarly paper. What we try to provide is a one-stop place at
which  to  find  private  international  law  discussions  worldwide  regarding  to
coronavirus.

For  this  purpose,  we  limit  ourselves  to  the  discipline  as  traditionally
understood—jurisdiction,  choice  of  law,  recognition  and  enforcement,
international procedure. Coronavirus has other impacts on transnational private
law and those deserve attention too, but we want to keep this one manageable.

Please help make this a good informative site. Please share any reference that you
have – from any jurisdiction, in any legislation – and we will, if possible, share
them on this site. Please contact olbing@mpipriv.de

 

General

In  the  early  beginning of  the  Pandemic,  contributions  from scholars,  courts,



international institutes and politicians where of a more general character as it
was difficult to predict the scope and duration of the new situation.

The  European  Law  Institute  for  example  issued  a  set  of  Principles  for  the
COVID-19 Crisis, covering a variety of legal topics such as Democracy (Principle
3) and Justice System (Principle 5) as well as Moratorium on Regular Payments,
Force  Major  and  Hardship,  Exemption  from  Liability  for  simple  Negligence
(Principles 12 to 14).  Ending with something everybody hopes for:  Return to
Normality (Principle 15).

The Secretary General of the Hague Conference recorded a short online message
from his home addressing the most urgent topics. Ensuing, the Permanent Bureau
developed a Toolkit for resources and publications relevant to the current global
situation.

The university of Oxford‘s Blavatnik School of Government collects all measures
by governments around the world in the “Coronavirus Government Response
Tracker”.

A German journal is dedicated solely to the topic “COVID-19 and the Law”. The
journal is interesting for academics and practitioners alike, since it  publishes
papers on specific COVID-19 related issues, as well as an extensive overview of
German judgements.

An open access project by intersentia examines the COVID-19 legislation and its
consequences in European states, bringing together contributions from over 85
highly  regarded  academics  and  practitioners  in  one  coherent,  open  access
resource.

Matthias Lehmann discusses the role of private international law on a number of
issues – the impact of travel restrictions on transportation contracts, contract law
issues for canceled events, canceled or delayed deliveries, but also liability for
infections.

Online Workshops, Webinars and Conferences

In time of travel restrictions and social distancing the academic exchange is still
active and sometimes more diverse than bevor, since people from all around the
world come together, as the great number of workshops and symposiums that are

https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_Principles_for_the_COVID-19_Crisis.pdf
https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_Principles_for_the_COVID-19_Crisis.pdf
https://www.hcch.net/de/about/hcch-video/sg-video-covid-19/
https://www.hcch.net/en/news-archive/details/?varevent=731
https://www.bsg.ox.ac.uk/research/research-projects/coronavirus-government-response-tracker
https://www.bsg.ox.ac.uk/research/research-projects/coronavirus-government-response-tracker
https://beck-online.beck.de/?vpath=bibdata%2fzeits%2fCOVUR%2fcont%2fCOVUR%2ehtm
https://www.intersentiaonline.com/search/eyJmaWx0ZXJzIjpbeyJuYW1lIjoiU3ViamVjdCBBcmVhIiwibmVzdGVkIjoidGV4dE1ldGFEYXRhIiwidHlwZSI6IlRleHQiLCJ2YWx1ZSI6IkNvbnRyYWN0IExhdyJ9XSwiaGlnaGxpZ2h0Ijp0cnVlLCJvZmZzZXQiOjAsInF1ZXJ5IjoiY29yb25hdmlydXMiLCJzaXplIjoxNSwib25seVB1cmNoYXNlZCI6ZmFsc2V9
https://eapil.org/2020/03/16/corona-virus-and-applicable-law/


held online shows.

Mid November (17 to 19), the Mexican Academy of Private International and
Comparative  Law discusses  during its  XLIV seminar  among other  topics  the
impacts of the pandemic on international family as well as aspects surrounding
vaccines. participants will discuss in Spanish and the online participation is free
of charge.

Contrary to the regular sessions of The Hague Academy of International Law’s
Centre for Studies and Research, the upcoming edition is entirely online. The
topic will be “Epidemics and International Law” and held from September 2020 to
June 2021. The collective works will be published later by the Academy. You will
find application and programme here.

The  Minerva  Center  for  Human  Rights  at  Tel  Aviv  University  hosted  an
international socio-legal (zoom-) workshop on 22-23 June 2021 to explore the
impact of the Covid-19 crisis and its regulation on cross-border families. A call for
papers expired on 28 February 2021.

Another series of events organized by the University of Sydney’s Centre for Asian
and Pacific Law will regularly discuss topics such as social justice, civil rights,
trade and investment in light of (post) pandemic developments. Of that series one
webinar on the aftermath of the pandemic in the Asia-Pacific region focussed on
commercial dispute resolution and issues related to private international law.

Marc-Philippe  Weller  discussed  in  a  workshop  on  December  1,  2020  about
“Nationalism,  Territorialism,  Unilateralism:  Managing  the  Pandemic  Through
Private International Law?” if the measures enacted due to the pandemic may
have an effect on the connecting factors in European private international law. He
had a particular focus on the determination of habitual residence.

A comparative analysis of reactions in Japan and Germany on COVID-19 in private
and public law with scholars from both jurisdictions was the topic of an online
conference (mostly in German) on August 2020. Recordings of the presentations
are online.

During  a  live  youtube  conference  on  July  23,  2020  Humberto  Romero-Muci
presented with several others his views on “Migrantes, pandemia y política en el
Derecho Internacional Privado”. The video is still online.

https://drive.google.com/file/d/1TUiV08QD-z5iOaENzHf64_Krk-svzUyx/view
https://drive.google.com/file/d/1TUiV08QD-z5iOaENzHf64_Krk-svzUyx/view
https://www.hagueacademy.nl/programmes/centre-for-studies-and-research-online/
https://conflictoflaws.net/2020/cross-border-families-under-covid-19-call-for-papers/
https://conflictoflaws.net/2020/cross-border-families-under-covid-19-call-for-papers/
https://www.sydney.edu.au/law/news-and-events/news/centre-for-asian-and-pacific-law.html
https://www.sydney.edu.au/law/news-and-events/news/centre-for-asian-and-pacific-law.html
https://law-events.sydney.edu.au/talkevents/aftermath-of-pandemic
https://www.mpipriv.de/1266644/20201201-nationalismus-territorialismus-und-unilateralismus-pandemiebewaltigung-durch-ipr.html
https://www.mpipriv.de/1266644/20201201-nationalismus-territorialismus-und-unilateralismus-pandemiebewaltigung-durch-ipr.html
https://www.mpipriv.de/reaktionen-auf-corona
https://www.youtube.com/watch?v=N1EAhjL5_Ds
https://www.youtube.com/watch?v=N1EAhjL5_Ds


A webinar organized by experts from MK Family Law (Washington) and Grotius
Chamber (the Hague) discussed pertinent issues relating to international child
abduction in times of COVID-19.

Matthias  Lehmann  presented  his  views  on  the  application  of  force  majeure
certificates and overriding mandatory provisions n international contracts in an
online-workshop on “COVID-19 and IPR/IZVR”.

Another webinar was held on “Vulnerability in the Trade and Investment Regimes
in the Age of #COVID19”, which is available online, as part of the Symposium on
COVID-19 and International Economic Law in the Global South.

The University of New South Wales held a talk on “COVID-19 and the Private
International Law” in May, which you find on youtube.

As a follow-up of a webinar on PIL & COVID-19, Inez Lopez and Fabrício Polido
give “some initial thoughts and lessons to face in daily life”

A  group  of  Brazilian  scholars  organized  an  online  symposium  on  Private
International Law & Covid-19. Mobility of People, Commerce and Challenges to
the Global Order. The videos are here.

The Organization of  American States holds a weekly virtual  forum on “Inter-
American law in times of pandemic” (every Monday, 11:00 a.m., UTC-5h). One
topic of many will be on “New Challenges for Private International Law” (Monday,
June 15, 2020).

 

State Liability

Some thoughts are given to compensation suits brought against China for its
alleged responsibility in the spread of the virus. One main issue here is whether
China can claim sovereign immunity.

In the United States, several suits have been brought in Florida (March 12),
Nevada (March 23) and Missouri (April 21) against the Peoples republic of China
(PRC), which plaintiffs deem responsible for the uncontrolled spread of the virus,
which  later  caused massive  financial  damage and human loss  in  the  United
States. Not surprisingly officials and scholars in China were extremely critical

https://conflictoflaws.net/2020/webinar-on-covid-19-and-international-child-abduction/
https://www.mpipriv.de/veranstaltungen/covid-19-und-ipr.html
https://luc.hosted.panopto.com/Panopto/Pages/Viewer.aspx?id=a3a366f3-6b3f-4106-be27-abe201134b3a
https://www.sielnet.org/webinar-series-ii-vulnerability-in-the-trade-and-investment-regimes-in-the-age-of-covid-19/
https://www.sielnet.org/webinar-series-ii-vulnerability-in-the-trade-and-investment-regimes-in-the-age-of-covid-19/
https://www.youtube.com/watch?v=lQbmU5k0bm0&feature=youtu.be
https://conflictoflaws.net/2020/webinar-report-private-international-law-and-the-outbreak-of-covid-19-some-initial-thoughts-and-lessons-to-face-in-daily-life/
https://conflictoflaws.net/2020/webinars-on-private-international-law-and-covid-19-11-22-may-2020/
https://bit.ly/2WKOwUm
http://www.oas.org/en/sla/virtual_forum.asp
http://www.oas.org/en/sla/virtual_forum.asp
https://images.law.com/contrib/content/uploads/documents/392/85094/Coronavirus-China-class-action.pdf
https://www.egletlaw.com/wp-content/uploads/2020/03/Complaint-Bella-Vista-LLC-et-al-v.-The-Peoples-Republic-of-China-et-al-FILED.pdf
https://ago.mo.gov/home/news/2020/04/21/missouri-attorney-general-schmitt-files-lawsuit-against-chinese-government


(see here and here).

But legal scholars, including Chimène Keitner and Stephen L. Carter, also think
such suits are bound to fail due to China’s sovereign immunity, as do Sophia Tang
and Zhengxin Huo. Hiroyuki Banzai doubts that the actions can succeed since it
will be difficult to prove a causal link between the damages and the (in-) actions
by the Chinese Gorvernment. Lea Brilmayer suspects that such a claim will fail
since  it  would  be  unlikely,  that  a  court  will  assume  jurisdiction.  The  same
conclusion is drawn by Angelica Bonfanti and Chimène Keitner after a thorough
analysis of the grounds on which a liability of china could be based. An overview
and detailed presentation of many class actions and suits filed by states can be
found here.

Until now, only very little has happened concerning the American suits. Some
suits  where  (voluntarily)  dismissed  or  tossed.  One  suit  against  the  PRC for
damages amounting to $ 800 billion was ordered to be dismissed by the District
Court, since the plaintiff failed to state a claim (James-El v the Peoples Republic of
China  (M.D.N.C.  2020)  WL 3619870).  For  a  general  update  on  the  lawsuits
against the PRC from January 22, 2021 see here.

In an interview with a German newspaper Tom Ginsburg lays out the legal issues
that will be faced, if the claims of state liability are brought in front of a German
court.  Fabrizio Marrella discusses the Italian perspective on that issue. Brett
Joshpe analyzes more generally China’s private and public liability in the domestic
and international framework.

A Republican Representative is introducing two House Resolutions urging the US
Congress to waive China’s sovereign immunity in this regard; such a waiver has
also  been proposed by a  Washington Post  author.  The claim has  also  found
support by Fox News.

Interestingly, there is also a reverse suit by state-backed Chinese lawyers against
the United States for covering up the pandemic. Guodong Du expects this will
likewise be barred by sovereign immunity.

Martins Paparinskis  shares the concerns about a successful  litigation against
foreign states. However, he suggests to change the law of state responsibility
fundamentally to be prepared for further international catastrophes such as the
current pandemic.

http://en.people.cn/n3/2020/0503/c90000-9686646.html
http://www.xinhuanet.com/english/2020-04/30/c_139021210.htm
https://www.justsecurity.org/69460/dont-bother-suing-china-for-coronavirus/
https://www.bloomberg.com/opinion/articles/2020-03-24/can-china-be-sued-over-the-coronavirus
https://conflictoflaws.net/2020/state-immunity-in-global-covid-19-pandemic/
https://conflictoflaws.net/2020/state-immunity-in-global-covid-19-pandemic/
https://asia.nikkei.com/Spotlight/Coronavirus/US-lawsuits-seek-to-pin-coronavirus-blame-on-China
https://www.npr.org/sections/coronavirus-live-updates/2020/04/21/840550059/missouri-sues-china-communist-party-over-the-coronavirus-pandemic?t=1587575581629
http://www.sidiblog.org/2020/06/25/la-cina-e-immune-al-covid-19-riflessioni-sulle-cause-di-risarcimento-contro-la-cina-per-i-danni-causati-dalla-pandemia-negli-stati-uniti/
https://academic.oup.com/chinesejil/article/19/2/229/5890051
https://www.lawfareblog.com/whats-many-coronavirus-related-lawsuits-against-china
https://www.lawfareblog.com/update-coronavirus-related-lawsuits-against-china-0
https://www.spiegel.de/politik/ausland/corona-donald-trump-forder-entschaedigung-von-china-ohne-aussicht-auf-erfolg-a-5c6b7517-0ab6-4a14-b1a2-7f77b4c5b18a
http://www.sidiblog.org/2020/05/17/la-cina-deve-risarcire-i-danni-transnazionali-da-covid-19-orizzonti-ad-oriente/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3598614
https://cddavidsmeyer.org/2020/04/03/davidsmeyer-strip-chinas-sovereign-immunity-and-sue-for-damages-caused-by-coronavirus/
https://www.washingtonpost.com/opinions/2020/04/09/china-should-be-legally-liable-pandemic-damage-it-has-done/
https://www.foxnews.com/world/china-legally-accountable-coronavirus
https://www.rfa.org/english/news/china/wuhan-lawsuit-03262020122653.html
https://www.chinajusticeobserver.com/a/a-wuhan-lawyer-suing-the-us-government-over-covid-19
https://www.cambridge.org/core/journals/american-journal-of-international-law/article/once-and-future-law-of-state-responsibility/9FC5FFFF27E3F7476D742B17146324D0
https://www.cambridge.org/core/journals/american-journal-of-international-law/article/once-and-future-law-of-state-responsibility/9FC5FFFF27E3F7476D742B17146324D0


In the UK, the conservative Henry Jackson Society published a report suggesting
that China is liable for violating its obligations under the International Health
Regulations. The report discusses ten (!) legal avenues towards this goal, most of
them in public international law, but also including suits in Chines, UK and US
courts  (pp  28-30).  Sovereign  immunity  is  discussed  as  a  severe  but  not
impenetrable barrier.

 

Contract Law

Both  the  pandemic  itself  and  the  ensuing  national  regulations  impede  the
fulfilment of contracts. Legal issues ensue. An overview of European international
contract  law and the implications of  COVID-19 is  given here and here.  Two
chapters of  the book “La pandemia da COVID-19.  Profili  di  diritto nazionale,
dell’Unione Europea ed internazionale” edited by Marco Frigessi di Rattalma are
dedicated to jurisdiction and applicable law in contract matters.

The UNIDROIT Secretariat has released a Note on the UNIDROIT Principles of
International Commercial Contracts and the COVID-19 health crisis.

Bernard  Haftel  highlights  three  different  techniques  to  apply  COVID-19
legislation to an international contract: as lex contractus, as lois des police and
through consideration within the applicable law.

Gerhard Wagner presents COVID caused defaults under the aforementioned ELI
principles.

If a contracting party is unable to perform its contractual obligations, incapacity
to  perform can  be  based  on  force  majeure  or  hardship.  Some contributions
suggest  to  apply  for  force  majeure  certificates  which  are  offered  by  most
countries, for example by China, Russia. How such a certificate can influence
contractual obligations under English and New York Law is shown by Yeseung
Jang.  The  German perspective  is  given  by  Philip  Reusch and Laura  Kleiner.
Further the South Korean, French and the Common Law perspective on force
majeure have been published. Bruno Ancel compares the French and American
approach. The difficulty to implement appropriate force majeure clauses in a
contract is shown by Matteo Winkler.

https://henryjacksonsociety.org/wp-content/uploads/2020/04/Coronavirus-Compensation.pdf
http://pedrodemiguelasensio.blogspot.com/2020/03/contratacion-internacional-y-covid-19.html
http://pedrodemiguelasensio.blogspot.com/2020/04/medidas-de-emergencia-y-contratos.html
https://www.unidroit.org/89-news-and-events/2886-unidroit-releases-secretariat-note-on-the-unidroit-principles-of-international-commercial-contracts-and-covid-19
https://www.unidroit.org/89-news-and-events/2886-unidroit-releases-secretariat-note-on-the-unidroit-principles-of-international-commercial-contracts-and-covid-19
https://www.dalloz.fr/documentation/Document?ctxt=0_YSR0MD1jb3ZpZCAxOSBsb2lzIGludGVybmF0aW9uYWwgcHJpdmVlwqd4JHNmPXNpbXBsZS1zZWFyY2g%3D&ctxtl=0_cyRwYWdlTnVtPTHCp3MkdHJpZGF0ZT1GYWxzZcKncyRzb3J0PSNkZWZhdWx0X0Rlc2PCp3Mkc2xOYlBhZz0yMMKncyRpc2Fibz1UcnVlwqdzJHBhZ2luZz1UcnVlwqdzJG9uZ2xldD3Cp3MkZnJlZXNjb3BlPUZhbHNlwqdzJHdvSVM9RmFsc2XCp3Mkd29TUENIPUZhbHNlwqdzJGZsb3dNb2RlPUZhbHNlwqdzJGJxPcKncyRzZWFyY2hMYWJlbD3Cp3Mkc2VhcmNoQ2xhc3M9&id=RECUEIL%2FCHRON%2F2020%2F1221
https://www.dalloz.fr/documentation/Document?ctxt=0_YSR0MD1jb3ZpZCAxOSBsb2lzIGludGVybmF0aW9uYWwgcHJpdmVlwqd4JHNmPXNpbXBsZS1zZWFyY2g%3D&ctxtl=0_cyRwYWdlTnVtPTHCp3MkdHJpZGF0ZT1GYWxzZcKncyRzb3J0PSNkZWZhdWx0X0Rlc2PCp3Mkc2xOYlBhZz0yMMKncyRpc2Fibz1UcnVlwqdzJHBhZ2luZz1UcnVlwqdzJG9uZ2xldD3Cp3MkZnJlZXNjb3BlPUZhbHNlwqdzJHdvSVM9RmFsc2XCp3Mkd29TUENIPUZhbHNlwqdzJGZsb3dNb2RlPUZhbHNlwqdzJGJxPcKncyRzZWFyY2hMYWJlbD3Cp3Mkc2VhcmNoQ2xhc3M9&id=RECUEIL%2FCHRON%2F2020%2F1221
https://beck-online.beck.de/Dokument?vpath=bibdata%2Fzeits%2Fzeup%2F2020%2Fcont%2Fzeup.2020.531.1.htm&anchor=Y-300-Z-ZEUP-B-2020-S-531-N-1
https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_Principles_for_the_COVID-19_Crisis.pdf
https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_Principles_for_the_COVID-19_Crisis.pdf
https://conflictoflaws.net/2020/coronavirus-force-majeure-certificate-and-private-international-law/
https://conflictoflaws.net/2020/force-majeure-certificates-by-the-russian-chamber-of-commerce-and-industry/
https://www.arnoldporter.com/en/perspectives/publications/2020/03/what-to-do-when-you-receive-a-coronavirus
https://www.arnoldporter.com/en/perspectives/publications/2020/03/what-to-do-when-you-receive-a-coronavirus
https://www.reuschlaw.de/en/news/distribution-of-risk-in-connection-with-coronavirus-related-trade-disruptions/
https://www.lexology.com/library/detail.aspx?g=d07462e8-7b46-4b20-9b59-9855e3bdaeb5
https://www.dalloz-actualite.fr/flash/grippe-epidemies-et-force-majeure-en-dix-arrets#.XyKXqXduKzl
https://globalcompliancenews.com/coronavirus-outbreak-global-guide-to-force-majeure-and-international-commercial-contracts/
https://www.dalloz.fr/documentation/Document?ctxt=0_YSR0MD1jb3ZpZCAxOSBsb2lzIGludGVybmF0aW9uYWwgcHJpdmVlwqd4JHNmPXNpbXBsZS1zZWFyY2g%3D&ctxtl=0_cyRwYWdlTnVtPTHCp3MkdHJpZGF0ZT1GYWxzZcKncyRzb3J0PSNkZWZhdWx0X0Rlc2PCp3Mkc2xOYlBhZz0yMMKncyRpc2Fibz1UcnVlwqdzJHBhZ2luZz1UcnVlwqdzJG9uZ2xldD3Cp3MkZnJlZXNjb3BlPUZhbHNlwqdzJHdvSVM9RmFsc2XCp3Mkd29TUENIPUZhbHNlwqdzJGZsb3dNb2RlPUZhbHNlwqdzJGJxPcKncyRzZWFyY2hMYWJlbD3Cp3Mkc2VhcmNoQ2xhc3M9&id=AJCA%2FCHRON%2F2020%2F0188
http://www.sidiblog.org/2020/05/06/practical-remarks-on-the-assessment-of-covid-19-as-force-majeure-in-international-contracts/


Drawing from recent cases and experiences Franz Kaps analyses the difficulties in
the operation within ICC force majeure clauses and suggests how “state-of-the-art
force  majeure  clauses”  should  be  constructed  to  include  an  international
pandemic.

Victoria Lee, Mark Lehberg, Vinny Sanchez and James Vickery go beyond force
majeure implications on contracts in their expert analysis.

William  Shaughnessy  presents  issues  which  might  occur  in  international
construction  contracts.

Another  crucial  aspect  is  the  application  of  overriding  mandatory  rules  on
international contracts.  Ennio Piovesani discusses whether Italian decree-laws
enacted in view of the pandemic can operate as overriding mandatory rules and
whether  that  would be compatible  with  EU law.  So does  Giovanni  Zarra  on
international mandatory rules. Aposotolos Anthimos adds the Greek perspective,
Claire Debourg the French to the discussion.

The applicability of self-proclaiming mandatory provisions in Italian law in respect
to package travels in general and the Directive (EU) 2015/15 on package travel in
particular, is discussed by Fabrizio Marongiu Buonaiuti.

Matthias  Lehmann considers  more  broadly  possible  private  international  law
issues  and  responses  under  European  law.  José  Antonio  Briceño  Laborí  and
Maritza Méndez Zambrano add the Venezuelan view.

The crisis  hits  in  particular  global  value and production chains.  Impacts  are
discussed by Tomaso Ferando, by Markus Uitz and Hemma Parsché and by Anna
Beckers, though neither focuses specifically on private international law.

Caterina Benini  explains  a  new Italian mandatory  rule  providing a  minimum
standard of protection for employees.

Klaus Peter Berger and Daniel Behn in their historical and comparative study on
force majeure and hardship, highlight that such remedies are quite regular to find
and fit to distribute the risk emanating from such a crisis evenly.

 

CISG

https://conflictoflaws.net/2020/the-second-wave-of-the-covid-19-pandemic-and-force-majeure/
https://www.law360.com/articles/1251749/covid-19-contract-issues-reach-beyond-force-majeure
https://www.natlawreview.com/article/covid-19-s-impact-construction-there-remedy-time-extension-force-majeure-or-more
https://conflictoflaws.net/2020/italian-self-proclaimed-overriding-mandatory-provisions-to-fight-coronavirus/
http://www.sidiblog.org/2020/03/30/alla-riscoperta-delle-norme-di-applicazione-necessaria-brevi-note-sullart-28-co-8-del-dl-92020-in-tema-di-emergenza-covid-19/
https://conflictoflaws.net/2020/covid-19-and-overriding-mandatory-provisions/
https://www.gide.com/fr/actualites/covid-19-lois-de-police-et-ordonnances-2020
http://eum.unimc.it/img/cms/Full%20text_Il%20diritto%20nella%20pandemia_a%20cura%20di_Calzolaio_Meccarelli_Pollastrelli.pdf
https://eapil.org/2020/03/16/corona-virus-and-applicable-law/
http://www.derysoc.com/especial-nro-3/el-derecho-internacional-privado-ante-el-covid-19/
https://eapil.org/2020/03/20/law-and-global-value-chains-at-the-time-of-covid-19-a-systemic-approach-beyond-contracts-and-tort/
https://rdb.manz.at/document/rdb.tso.LIecolex20200406
https://verfassungsblog.de/towards-constitutionalizing-global-value-chains-and-corporations/
https://verfassungsblog.de/towards-constitutionalizing-global-value-chains-and-corporations/
https://eapil.org/2020/05/11/the-covid-19-crisis-and-employment-contracts-the-italian-emergency-legislation-on-dismissals/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3575869


The CISG has long been of very little importance in international contract law but
now is subject to many discussions. André Janssen and Johannes Wahnschaffe
dedicate a detailed analysis to exemptions from liability and cases of hardship
under the CISG.

Performance  on  advance  purchase  agreements  on  delivering  the  COVID-19
vaccines, have been a major political debate recently. While asking which law is
applicable on such contracts Ben Köhler and Till Maier-Lohmann suspect, that if
CISG is in fact the applicable law, the consequences would be far reaching and
could  be  the  very  first  time  the  CISG  enters  the  “global  centre  stage”.
Unfortunately,  a  Belgian  court  deciding  over  a  claim  by  the  EU  against
AstraZeneca for the delivery of  doses of  vaccines,  did not even consider the
application of the CISG.

 

Corporate Law

If  the questions of  purchasing COVID-19 vaccines shifts  to buying the entire
company the issue at hand becomes more political. Arndt Scheffler analyses the
situation in which a foreign investor tries to purchase a company, which is crucial
for the domestic battle against the pandemic and the search for a vaccine.

 

Employment Law

Closed  borders  and  practically  everybody  working  from  has  its  impact  on
employment law.

In export-oriented economies such as Germany, it is very common, that employees
are  posted  abroad  on  a  long-term  basis.  COVID-19  legislation  shapes  and
influences the legal relation between employer and employee, but also between
employee and host-country. Roland Falder and Constantin Franke-Fahle discuss
these influences with particular attention to the question of the applicable law
here.

 

Tort Law
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Damages caused by an infection are mostly subject to tort law but can also arise
in  a  contractual  relation.  Focusing on  the  applicable  law on non-contractual
liability Rolf Wagner explains, that sometimes damages can be claimed both, as
contractual and as non-contractual. He stresses that as the substantive law on
damages  caused by  an  infection  is  still  to  evolve,  applying  foreign  law is  a
particular challenge.

An  extensive  overview  about  the  law  applicable  to  damages  caused  by  an
COVID-19  infection  under  Indian  international  tort  law is  given  by  Niharika
Kuchhal,  Kashish Jaitley and Saloni Khanderia.  Khanderia published a second
article, concerning the need of a codification of Indian conflict of laws on tort in
respect of a foreseeable surge in international tort proceedings, caused by the
pandemic.

General implications of the coronavirus on product liability and a possible duty to
warn costumers, without specific reverence to conflict of laws.

In  Austria,  a  consumer  protection  association  is  considering  mass  litigation
against the Federal State of Tyrolia and local tourist businesses based on their
inaction  in  view  of  the  spreading  virus  in  tourist  places  like  Ischgl.  A
questionnaire  is  opened  for  European  citizens.  Matthias  Weller  reports.

Florian  Heindler  discusses  how legal  measures  to  battle  the  virus  could  be
applicable to a relevant tort case (either as local data or by special connection),
by analyzing the hypothetical case of a tourist who gets infected in Austria.

Jos Hoevenars and Xandra Kramer discuss the potential of similar actions in the
Netherlands under the 2005 Collective Settlement Act, WCAM.

 

Family Law

Implications also exist in family law, for example regarding the Hague Abduction
Convention.

In an Ontario case (Onuoha v Onuoha 2020 ONSC 1815), concerning children
taken from Nigeria to Ontario, the father sought to have the matter dealt with on
an  urgent  basis,  although  regular  court  operations  were  suspended  due  to
Covid-19. The court declined, suggesting this was “not the time” to hear such a
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motion, and in any way international travel was not in the best interest of the
child. For the discussion see here.

Further  sspects  of  travel  restrictions  in  international  abduction  cases  are
analysed  by  Gemme  Pérez.

A general  overview of  abduction in times of  corona was published by Nadia
Rusinova. Another article by Nadia by her covers recent case law and legislation
on remote child related proceedings which were conducted during the last weeks
around the world. She also highlights, that COVID-19 measures can impact Article
8 ECHR.

Also  cases  of  international  surrogacy  come into  mind which are  affected by
COVID-19, as Mariana Iglesias shows.

 

Personal Data

The protection of personal data in transnational environments has always been a
controversial topic in conflict of laws. Jie Huang shows, that due to COVID-19
existing tensions between the EU, the USA and China are reflected in  their
conflict of laws approach.

The European Commission published a “toolbox for the use of technology and
data to combat and exit from the COVID-19 crisis”, which was an opportunity for
some contributions on the GDPR and Tracing Apps.

 

Economic Law

The crisis puts stress on global trade and therefore also economic law. Sophie
Hunter  discusses  developments  in  the  competition  laws  of  various  countries
(though with no explicit focus on conflict of laws issues).

A  list  of  authors  from around  the  world  analyses  the  interrelation  between
“Competition law and health crises” in its international context in the current
issue Concurrences.
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Intellectual Property

Due to lockdowns and school closures, online work and teaching has exorbitantly
increased but, as Marketa Trimble stresses, with little notion of transnational
copyright issues.

To tackle those a prominently endorsed letter to the World Intellectual Property
Organization, emphasizes the need to ensure that intellectual property regimes
should support the efforts against the Coronavirus and should not be a hindrance.

 

Public Certification

In times of lockdown and closed borders notarization and public certification
become  almost  impossible.  Therefore,  various  countries  have  adjusted  their
legislation. You will find an overview here.

The  electronic  Apostille  Program (e-APP)experiences  a  new  popularity,  as  a
considerable number of countries have implemented new components of the e-
APP. For more information see here.

 

Dispute Resolution

In Dispute resolution two main questions are being discussed.

On the one hand the question of jurisdiction as such, for example for claims
suffered within contractual or non-contractual relationships. Rolf Wagner gives
the  European  and  German  perspective  presenting  the  possible  courts  of
jurisdiction under Brussel I Regulation (recast), the Lugano Convention and the
German code of civil procedure.

In a recent case by the Supreme Court of Queensland (AUS), the court examined
the impact of COVID-19 on a foreign jurisdiction clause. You can find Jie Huang’s
comments on the decision here.

One the other hand, it  is being discussed to what extend the requirement of
physical  presence  in  courts  can  conform  with  social  distancing  and  travel
restrictions. As a more drastic reaction some courts suspended their activities
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except for urgent matters all together. Developments in Italy are discussed here,
developments in English law here.

On the other hand, another possibility is the move to greater digitalization, as
discussed comparatively by Emma van Gelder, Xandra Kramer and Erlis Themeli.
The Hague Conference on Private International Law (HCCH) published a Guide to
Good Practice on the Use of Video-Link under the 1970 Evidence Convention,
discussed also with reference to Corona by Mayela Celis.

Using the pandemic, Gisela Rühl analyses why the potential of digitalization is so
scarcely used in civil procedure and how it can be improved to serve the needs of
a digital society.

Benedikt  Windau analyses the German civil  procedure and how international
digital heraings could be possible within the existing law.

In  litigation,  virtual  hearings  become  a  prominent  measure  to  overcame
restrictions on physical presence. While in on some jurisdiction such hearings are
possible, Luigi Malferrari discusses the question if such hearings should also be
enabled before the CJEU.

Maxi Scherer takes the crisis as an opportunity to analyse virtual hearings in
international  arbitration.  Complications  and  long-term  effects  of  virtual
arbitration are presented here. Mirèze Philippe however sees this development as
a  positive  game  changer  not  just  in  health  aspect  but  also  to  protect  the
environment and saving time as well as travelling costs (further articles covering
international arbitration and virtual hearings: here and here).

A very broad presentation of legislation in France, Italy and Germany in civil
procedure, including cross border service and taking of evidence as well as its
implications on international child abduction and protection, is given by Giovanni
Chiapponi.

Jie  Huang examines  the  case  of  substitute  service  under  the  Hague Service
Convention during the pandemic in the case Australian Information Commission v
Facebook Inc ([2020] FCA 531).

A  US project  guided by  Richard Suskind collects  cases  of  so-called  “remote
courts” worldwide.
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The EU gives information about the “impact of the COVID-19 virus on the justice
field” concerning various means of dispute resolution.

Gilberto A. Guerrero-Rocca analyses the impacts of COVID-19 on international
arbitration in relation to the CISG.
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Remote Child-Related Proceedings
in  Times  of  Pandemic  –  Crisis
Measures  or  Justice  Reform
Trigger?
by Nadia Rusinova

The coronavirus will  have an enormous impact on how we consume, how we
learn,  how  we  work,  and  how  we  socialize  and  communicate.  It  already
significantly  impacts  the  functioning  of  the  justice  system  –  the  COVID-19
pandemic and social distancing requirements have required courts to be flexible
and creative in continuing to carry out essential functions.

Six weeks ago, it was almost difficult to imagine that in a regular child-related
proceeding the hearing could be conducted online, and that the child can be
heard remotely. Is this the new normal in the global justice system? This post will
first  provide brief  overview regarding the developments in the conduction of
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remote hearings,  and discuss the limitations,  but also the advantages,  of  the
current procedures related to children. Second, it will touch upon the right of the
child to be heard in all civil and administrative proceedings which concern its
interest, pursuant to Article 12 of the United Nations Convention on the Rights of
the Child and how this right is regarded in remote proceedings in the context of
the COVID-19 situation. It will also highlight good practices, which are without
doubt great achievements of the flexibility and adaptability of the professionals
involved in child-related civil proceedings, which deserve to be appreciated and
which may provide grounds for significant change in the future (e.g. by using
remote tools much more often.)

In civil and administrative proceedings, which concern children, strict insistence
on  personal  attendance  is  unlikely  to  be  feasible  during  the  Coronavirus
pandemic, and may contravene current health guidance, putting both families and
professionals at unacceptable risk. As a consequence, the number of children’s
hearings scheduled to take place during the Coronavirus pandemic have globally
been reduced to only those required to ensure essential and immediate protection
of children or to consider orders relating to restriction of liberty. So long as
restrictions regarding social distancing remain in place all over the world, many
children’s hearings in the next months will be conducted remotely and digital
facilities are being put in place to enable a wide range of people to participate
remotely in virtual hearings.

I. What the recent experience on the remote hearings shows

 Worldwide, over the past month, thousands of hearings took place remotely,
many of  them concerning children.  How did the authorities  comply with the
current challenges and also with the right of the child to express its views?

Some countries,  like  Scotland,  issued special  rules  as  an amendment  to  the
existing national law.  In the context of the emergency, the provisions in the
Coronavirus Act 2020 Guidance on looked-after children and children’s hearings
provisions, issued by the Scottish Parliament as an update to the Coronavirus
(Scotland) Bill, are designed to enable best use of very limited resources by local
authorities, and the children’s hearings system, so that efforts can be focused on
safeguarding  the  welfare  of  Scotland’s  most  vulnerable  children,  and  on
supporting families and careers who need it most. The provisions are also time-
limited  and  will  automatically  expire  within  six  months,  unless  the  Scottish
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Parliament extends them for a further period of six month.

The American Bar Association has also prepared detailed rules on “Conducting
Effective Remote Hearings in Child Welfare Cases” to  distill some best practices
and other recommendations for remote or “virtual” hearings, providing special
considerations to the judges, and directions for all  professionals dealing with
child-related proceedings.

The case law of the domestic courts is not less intriguing. In one recent judgment
of The Family Court of England and Wales – RE P (A CHILD: REMOTE HEARING)
[2020] EWFC 32, delivered by Sir Andrew McFarlane, the issues surrounding the
advantages and disadvantages of the remote hearing when the case concerns
children are discussed in a very original way. The case concerns ongoing care
proceedings relating to a girl who is aged seven. The proceedings are already one
year old and they were issued as long ago as April 2019, but the possibilities for
multiple appeals in the adversarial proceedings caused immense delay. It has
been initiated by the local authority, which have made a series of allegations, all
aimed at establishing the child has been caused significant harm as a result of
fabricated or induced illness by its mother. The allegations are all fully contested
by the mother, and a full final hearing is to take place in order to be decided if the
child should be return to its mother or placed in long term foster care. Since April
2019 the child has been placed in foster care under an interim care order. The 15-
day  hearing  was  scheduled  to  start  on  Monday,  20  April,  but  the  Covid-19
pandemic has led to a lockdown and most Family Court hearings that have gone
ahead are being undertaken remotely, over the telephone or via some form of
video platform.

II. Challenges

In this light it might be useful to identify some of the issues that the justice
system faced in the attempts to  comply with the special  measures amid the
pandemic and the lockdown order in disputes about children.

Must a hearing take place remotely, or this is just an option to be decided on by
the court?

All  the guidance available aims mostly at  the mechanics of  the process.  The
question whether any particular hearing should,  or should not,  be conducted
remotely, is not specifically discussed. In any case, the access to justice principle
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should in some way provide for flexibility and practicability. In this sense, the fact
that a hearing can be conducted remotely, does not in any way mean that the
hearing must be conducted in that way.

As Sir McFarlane said, “In pushing forward to achieve Remote Hearings, this
must not be at the expense of a fair and just process.” Obviously, the question is
how  to  strike  a  fair  balance  between  keeping  the  principle  of  fair  trial  as
paramount while not putting the child into an intolerable situation that might
follow as a consequence of the limitations in this pandemic situation.

In which cases it is justified to hold a remote hearing?

Given the Government’s imposition of the ‘stay at home’ policy in many countries,
requests for an attended hearing are highly unlikely to be granted unless there is
a genuine urgency, and it is not possible to conduct a remote hearing, taken as a
cumulative  condition  together.  If  one  of  these  elements  is  not  present,  the
respective judge should assess the emergency in the particular case.

In  general,  all  cases  are  pressing  when  the  welfare  of  children  is  to  be
determined. However, some of it indeed call for urgency and it is to be analyzed
on a case by case basis, in accordance with the claims of the parties and available
evidence.  In the discussed case RE P [2020]  EWFC 32 the girl  was already
suffering significant emotional harm by being held “in limbo”, and that she could
only be released from this damaging situation of simply not knowing where she is
going to live and spend the rest of her childhood, at least for the foreseeable
future, by the court decision. As the judge says, “she needs a decision, she needs
it  now and to contemplate the case being put off,  not indefinitely but to an
indefinite date, is one that (a) does not serve her interests, because it fails to give
a decision now, but (b) will do harm itself because of the disappointment, the
frustration and the extension of her inability to know what her future may be in a
way that will cause her further harm.”

Another issue to be considered is to which extent the personal impression (for
which the face-to-face hearing is best suited to) and the physical presence in the
courtroom as a procedural guarantee for fair trial in adversarial proceedings, are
decisive in the particular case. In RE P [2020] EWFC 32 sir McFarlane holds that
“The more important part, as I have indicated, for the judge to see all the parties
in  the  case  when  they  are  in  the  courtroom,  in  particular  the  mother,  and
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although it  is  possible  over  Skype to  keep the  postage stamp image of  any
particular attendee at the hearing, up to five in all, live on the judge’s screen at
any one time, it is a very poor substitute to seeing that person fully present before
the court.” This is a case for protection from violence, and taking into account the
subjective aspect, the personal impression is crucial. Yet, it might be that other
type of cases, with less impact on the life of the child, or when the balance
between the urgency and the importance of personal attendance might affect the
best interest of the child ,might still be held remotely. In the discussed case the
judge refers explicitly to the need of the physical presence of the parties, and
especially of the mother, for him to get personal impression, and to give her full
opportunity to present her defense and to ensure fair trial. The Court therefore
finds that a trial of this nature is simply not one that can be contemplated for
remote  hearing during the  present  crisis.  It  follows that,  irrespective  of  the
mother’s agreement or opposition to a remote hearing, the judge holds that this
hearing cannot “properly or fairly” be conducted without her physical presence in
a courtroom.

A similar approach (with different outcome) has been taken in Ribeiro v Wright,
2020 ONSC 1829, Court of Ontario, Canada. The parties, currently in the process
of  divorce,  and the  plaintiff  wishes  to  obtain  a  safeguard order  so  that  the
defendant’s access rights are modified such that they are suspended and replaced
by contacts via technological means (Skype, Facetime, etc.). Due to the ongoing
divorce procedure at the stage of the application for the safeguard order, some
evidence is available already. The judge recognizes that the social, government
and employment  institutions  are  struggling  to  cope with  COVID-19 and that
includes the court system. Obviously, despite extremely limited resources, the
court will always prioritize cases involving children, but it is stated that parents
and lawyers should be mindful of the practical limitations the justice system is
facing.  If  a  parent  has  a  concern that  COVID-19 creates  an urgent  issue in
relation to a  parenting arrangement,  they may initiate an emergency motion
under the domestic law – but they should not presume that raising COVID-19
considerations will necessarily result in an urgent hearing. In this case the judge
refuses to start emergency proceeding (which would be conducted remotely),
takes into account the behavior of the parents and urge them to renew their
efforts to address vitally important health and safety issues for their child in a
more conciliatory and productive manner, asking them to return to court if more
serious and specific COVID-19 problems arise.
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In order to determine some general criteria to be applied when the emergency
assessment is to be done, a good general example can be seen in the Coronavirus
Act 2020 Guidance on looked-after children and children’s hearings provisions
(Scotland). The Scottish Government seeks to empower professional staff and
volunteer tribunal members to exercise sound judgment and make decisions to
protect and support children and young people, based on available information
and in partnership with families.  It  provides that  this  exercise of  emergency
powers should: i. be underpinned by a focus on children’s, young people’s, and
families’  human rights when making decisions to implement powers affecting
their  legal  rights;  ii.  be  proportionate  –  limited  to  the  extent  necessary,  in
response to clearly identified circumstances; iii. last for only as long as required;
iv. be subject to regular monitoring and reviewed at the earliest opportunity; v.
facilitate,  wherever possible and appropriate, effective participation, including
legal  representation  and  advocacy  for  children,  young  people  and  family
members,  and  vi.  be  discharged  in  consultation  with  partner  agencies.

Furthermore, in the Scottish Children’s Reporter Administration update paper on
Children’s  Hearings  System,  issued on  20  April  2020,  it  is  stated  that   the
reporter assesses and considers each individual child’s case and their unique
circumstances,  and the panel  makes the best  possible decision based on the
information  before  them.  Priority  is  given  to  hearings  with  fixed  statutory
timescales,  or  to prevent an order from lapsing.  The UK Protocol  Regarding
Remote Hearings, issued on 26 March 2020, also sets some general criteria in
par. 12 applicable to child-related proceedings, stating that it will normally be
possible  for  all  short,  interlocutory,  or  non-witness,  applications  to  be  heard
remotely.  Some witness cases will also be suitable for remote hearings.

What form the “remote” hearing may take?

There is currently no ‘single’ technology to be used by the judiciary. The primary
aim is to ensure ongoing access to justice by all parties to cases before the court,
so the professionals and parties involved must choose from a selection of possible
IT platforms (e.g. Skype for Business, Microsoft Teams, Zoom, etc.) At present,
many courts provide laptops to magistrates with secure Skype for Business and
Microsoft Teams installed.

Remote hearings may be conducted using any of the facilities available. Generally,
it could be done by way of an email exchange between the court and the parties,
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by way of telephone using conference calling facilities, or by way of the court’s
video-link system, if available. In the specific child related proceedings however,
it should be noted that the UN General comment No. 12 (2009) on the right of the
child to be heard sets one recommendation in par. 43 – the experience indicates
that  the  situation should  have the  format  of  a  talk  rather  than a  one?sided
examination. Therefore, the use of tools allowing conversational approach, like
Skype for Business, BT MeetMe, Zoom, FaceTime or any other appropriate means
of remote communication can be considered. If other effective facilities for the
conduct of remote hearings are identified, the situation obviously allows for any
means of holding a hearing as directed by the court, so there is considerable
flexibility.

The timing of the hearing of the child

Naturally, if there are rules in place regarding the timely hearing of the child, in
the  current  situation  some  adjustments  could  be  accepted.  In  the  domestic
systems, when such provisions exist, respective temporary amendments could be
a solution to facilitate the activity in these very challenging circumstances.

If we look again at the Coronavirus Act 2020 Guidance on looked-after children
and children’s hearings provisions, it provides for situations where it will not be
practicable for there to be a hearing within three working days (as prescribed by
the law), due to the likely shortage of social workers, reporters, decision-makers,
children and families to attend an urgent hearing in the new area. As a result, the
Act amends the time limit for some particular proceedings involving children up-
to seven days. It is duly noted that in order to avoid unnecessary delays, the
respective  professionals  involved should  note  these  extended timescales,  and
prepare accordingly.

Is the objection by the parties to the hearing being held remotely decisive?

The pandemic situation is very potentially convenient for the parties who seek
delays for one reason or another.  As an example,  the passage of  time could
undoubtedly affect the court’s decision to assign custody in parental disputes, or
as pointed by the ECtHR in Balbino v. Portugal, the length of proceedings relating
to children (and especially  in child abduction proceedings)  acquire particular
significance, since they are in an area where a delay might in fact settle the
problem in dispute.
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The objections that deserve attention would be most likely based on two grounds:
health reasons, related or not to COVID-19, and the technical issue of internet
access. When we speak about health reasons, the first logical suggestion would be
to request medical evidence. Sadly, in the coronavirus situation this is not the
case – simply because one can have contracted it  without any knowledge or
symptoms,  which  puts  the  courts  in  difficult  position  having  in  mind  the
considerable danger if they take the wrong decision. Therefore, it is justified that
the judges continue with the proceedings and do not accede to these kinds of
applications, but to indicate that the party’s health and the resulting ability to
engage in the court process would be kept under review.

Regarding internet access, this might arise as a difficult issue. On one side, it is
easy to say that the arrangements for the party to engage in the process, as they
are currently understood, involve the party being in her/his home and joining the
proceedings over the internet, and all that’s needed is some basic internet access.
It can be also said that the party can go to some neutral venue, maybe an office in
local authority premises, a room in a court building, and be with an attorney that
they  are  instructing,  keeping  a  safe  socially  isolated  distance.  However,  for
objective reasons the internet access available might be not sufficient, and this
should not lead to a violation of the principle of a fair trial, and the judge should
also take these considerations seriously.

How is security and transparency addressed?

This section will briefly touch upon only two of a multitude of issues related to the
security and transparency when dealing with remote hearings – the open hearings
principle and the recording of the hearing.

Obviously,  all  remote hearings must be recorded for the purposes of  making
records of the respective hearing, and it goes without saying that the parties may
not record without the permission of the court. Some of the solutions might be
recording the audio relayed in an open court room by the use of the court’s
normal recording system, recording the hearing on the remote communication
program being used (e.g. BT MeetMe, Skype for Business, or Zoom), or by the
court using a mobile telephone to record the hearing.

As to the second issue, remote hearings should, so far as possible, still be public
hearings. Some of the proceedings concerning children are indeed not public, but



this is not the rule. The UK Protocol Regarding Remote Hearings addresses how
this can be achieved in times of pandemic: (a) one person (whether judge, clerk or
official) relaying the audio and (if available) video of the hearing to an open court
room; (b) allowing a media representative to log in to the remote hearing; and/or
(c) live streaming of the hearing over the internet, where broadcasting hearings is
authorized  in  legislation.  This  way,  the  principles  of  open  justice  remain
paramount.

It  could  be  suggested  that,  in  established  applications  moving  to  a  remote
hearing, any transparency order will need to be discharged and specific directions
made. In the UK Court of protection remote hearings  the authorities are satisfied
that, to the extent that discharging the order in such a case engages the rights of
the press under Article 10 ECHR, any interference with those rights is justified by
reference to Article 10(2), having particular regard to the public health situation
which has arisen, and also the detailed steps set out are designed to ensure that
the consequences on the rights of people generally and the press in particular
under Article 10 are minimized.

III. How to assess if a particular child-related hearing is suitable to take
place online?

As  noted  by  Sir  McFarlane,  whether  or  not  to  hold  a  remote  hearing  in  a
contested case involving the welfare of a child is a particularly difficult one for a
court to resolve. A range of factors are likely to be in play, each potentially
compelling but also potentially at odds with each other. The need to maintain a
hearing in order to avoid delay and to resolve issues for a child in order for its life
to move forward is likely to be a most powerful consideration in many cases, but it
may  be  at  odds  with  the  need  for  the  very  resolution  of  that  issue  to  be
undertaken  in  a  “thorough,  forensically  sound,  fair,  just  and  proportionate
manner”. The decision to proceed or not may not turn on the category of case or
seriousness of the decision, but upon other factors that are idiosyncratic of the
particular case itself, such as the local facilities, the available technology, the
personalities and expectations of the key family members and, in these early days,
the experience of the judge or magistrates in remote working. It is because no
two cases may be the same that the decision on remote hearings has been left to
the individual judge in each case, rather than making it the subject of binding
national guidance.
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Therefore,  it  should be assessed on a  case per  case basis  if  a  hearing that
concerns a child can be properly undertaken over the remote system. Sometimes
the proceedings prior to this moment are supporting the judge in allowing the
hearing to go remotely – the allegations have been well articulated in documents,
they are well  known to the parties,  the witnesses – members of the medical
profession, school staff, social workers – gave or can give their evidence remotely
over the video link and for the process of examination and cross-examination to
take  place.  What  normally  goes  wrong  is  the  technology  rather  than  the
professional interaction of the lawyers and the professional witnesses. In this
sense the case might be ready for hearing and the parties are sufficiently aware
of all of the issues to be able to have already instructed their legal teams with the
points they to make.

IV. The right of the child to be heard in the context of remote proceedings

It  is  natural  that  remote  hearings  and  all  means  of  online  communication
unavoidably affect the proceedings itself. The current situation, unprecedented as
it  is  and  with  all  the  challenges  described  above,  raises  the  question  of
specifically how the child should be heard, if at all, and is this an absolute right,
considering that providing a genuine and effective opportunity for the child to
express their views requires the court to take all measures which are appropriate
to the arrangement of the hearing, having regard to the best interests of the child
and the circumstances of each individual case?

To explore this right in the light of the COVID-19 pandemic, some background
should be provided. As it is pointed in the UN General comment No. 12 (2009) on
the right of the child to be heard, the right itself imposes a clear legal obligation
on States’ parties to recognize it and ensure its implementation by listening to the
views of the child and according them due weight. This obligation requires that
States’ parties, with respect to their particular judicial system, either directly
guarantee this right, or adopt or revise laws so that this right can be fully enjoyed
by the child. Something more – in par. 19 it says that “Article 12, paragraph 1,
provides that States parties “shall assure” the right of the child to freely express
her or his views. “Shall assure” is a legal term of special strength, which leaves
no leeway for State parties’  discretion.  Accordingly,  States parties are under
strict obligation to undertake appropriate measures to fully implement this right
for all children.”

https://www2.ohchr.org/english/bodies/crc/docs/AdvanceVersions/CRC-C-GC-12.pdf
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The right of the child to be heard is regulated in the same sense in Article 24(1) of
the  Charter  of  the  Fundamental  Rights  of  the  EU  and  Article  42(2)(a)  of
Regulation No. 2201/2003 (Brussels II bis). The Hague convention of 25 October
1980 on the Civil Aspects of International Child Abduction also provides in Article
13 that the judicial or administrative authority may also refuse to order the return
of the child if it finds that the child objects to being returned and has attained an
age and degree of maturity at which it is appropriate to take account of its views.

Brussels  IIa  recast  (Regulation 1111/2019,  in  force as  of  August  2022)  pays
special attention to the strengthening of the right of the child to express his or
her  view,  reinforcing  it  with  special  provision  –  Article  26  in  Chapter  III
“International child abduction”, in compliance with a detailed Recital 39. It states
that the court may use “all means available to it under national law as well as the
speci?c  instruments  of  international  judicial  cooperation,  including,  when
appropriate, those provided for by Council Regulation (EC) No 1206/2001” but “in
so far as possible and always taking into consideration the best interests of the
child” thus retaining some degree of discretion also in this regard.

In Joseba Andoni Aguirre Zarraga v. Simone Pelz (case C-491/10 PPU) however
CJEU held that hearing a child is not an absolute right, but that if a court decides
it is necessary, it must offer the child a genuine and effective opportunity to
express his or her views. It also held that the right of the child to be heard, as
provided in the Charter and Brussels II bis Regulation, requires legal procedures
and conditions which enable children to express their views freely to be available
to them, and the court to obtain those views. The court also needs to take all
appropriate measures to arrange such hearings, with regard to the children’s best
interests and the circumstances of each individual case.

It is worth noting that in some cases the hearing of the child can be conducted
indirectly or via representative, or where it is considered as harmful for the child
it can be dispensed with altogether. In the case of Sahin v. Germany, on the
question  of  hearing  the  child  in  court,  the  ECtHR  referred  to  the  expert’s
explanation before the regional court in Germany. The expert stated that after
several meetings with the child, her mother and the applicant, he considered that
the process of questioning the child could have entailed a risk for her, which
could not have been avoided by special arrangements in court. The ECtHR found
that, in these circumstances, the procedural requirements implicit in Article 8 of
the ECHR – to hear a child in court – did not amount to requiring the direct
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questioning of the child on her relationship with her father.

So far, the question how the right of the child to be heard is regarded in the
remote  hearings,  that  had  to  take  place  recently,  is  not  widely  discussed.
Therefore, at this moment we should draw some conclusions from the available
case-law and emergency rules. Naturally, this right itself cannot be waived and
the views of  children and young people  should  be  taken into  account  when
emergency placements are first made; the decision at any given time must take
into account the best interests of the child. The most appropriate approach would
be  adjusting  the  available  domestic  proceedings,  and  at  all  times  the  local
authorities should provide pertinent information to inform this decision and the
child must be at the center of all decision making, which includes the social work
team listening to the child’s views.

How this might look in practice? First of all, the children as a rule should be
offered the opportunity to join their hearing virtually and securely. Testing and
monitoring are crucial in order to get as many children as possible able to attend.
Good suggestion would be a letter giving them more information about how they
can participate via their  tablet  laptop/PC or mobile phone,  information sheet
which will explain how they can join a virtual hearing, instructions to help them
with the set up. This should be followed by a test to make sure everyone is
prepared for the day of the hearing. In accordance with the domestic procedural
rules, information about rights and reminder for the children and young people
that they have the right to have a trusted adult, an advocate or lawyer attend the
virtual hearing to provide support might be also useful.

However, it for sure would not be possible for every child to join its hearing
remotely. In this case, they should still provide their views – e.g. by emailing the
information  to  the  local  team  mailbox  and  the  judge  will  then  ensure  this
information is given to the respective professionals involved in the procedure.

V. Conclusion

The rapid onset of the Covid-19 pandemic has been a shock to most existing
justice systems These are times unlike any other, and extraordinary measures are
being taken across the world. Many of us are already asking ourselves – why not
earlier? And with those changes in place, can things go back to the way they
were? Should a regular framework for the development of virtual courtrooms and



remote hearings that  enables all  concerned,  including the judges,  to operate
remotely and efficiently be created, and was it due even before the pandemic?
There are no easy answers – but it is well-worth analyzing the options of applying
and making full use of the existing online tools and resources in child-related
proceedings in the future. Well summarized by Justice A. Pazaratz in Ribeiro v
Wright: “None of us have ever experienced anything like this. We are all going to
have to try a bit harder – for the sake of our children.”

Nadia Rusinova, LL M., Lecturer in International/European private law, Attorney-
at-law, The Hague University of Applied Sciences | International and European
Law Department

Praxis des Internationalen Privat-
und  Verfahrensrechts  (IPRax)
3/2020: Abstracts
The latest issue of the „Praxis des Internationalen Privat- und Verfahrensrechts
(IPRax)“ features the following articles:

A. Stein:  The 2019 Hague Judgments Convention – All’s Well that Ends
Well?

The  Hague  Convention  on  the  Recognition  and  Enforcement  of  Foreign
Judgments, which was concluded in July 2019, holds the potential of facilitating
the resolution of cross-border conflicts by enabling, accelerating and reducing the
cost of the recognition and enforcement of judgments abroad although a number
of areas have been excluded from scope. As the academic discussion on the merits
of this instrument unfolds and the EU considers the benefits of ratification, this
contribution by the EU’s lead negotiator at the Diplomatic Conference presents
an overview of the general architecture of the Convention and sheds some light
on the individual  issues that gave rise to the most intense discussion at  the
Diplomatic Conference.
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C.  North:  The  2019  HCCH  Judgments  Convention:  A  Common  Law
Perspective

The  recent  conclusion  of  the  long-awaited  2019  HCCH  Convention  on  the
Recognition  and  Enforcement  of  Foreign  Judgments  in  Civil  or  Commercial
Matters  (the  “Judgments  Convention”)  provides  an  opportunity  for  States  to
reconsider  existing  regimes  for  the  recognition  and  enforcement  of  foreign
judgments under national law. This paper considers the potential benefits of the
Judgments Convention from a common law perspective. It does so by considering
the  existing  regime  for  recognition  and  enforcement  at  common  law,  and
providing an overview of the objectives, structure and a number of key provisions
of the Judgments Convention. It then highlights some of the potential benefits of
the Convention for certain common law (and other) jurisdictions.

P.-A. Brand: Recognition and enforcement of decisions in administrative
law matters

Whereas  for  civil  and  commercial  matters  there  are  extensive  rules  of
international and European civil procedural law on mutual legal assistance and in
particular on the recognition and enforcement of civil court decisions, there is no
similar  number  of  regulations  on  legal  assistance  and  for  the  international
enforcement  of  administrative  court  decisions.  The  same  applies  to  the
recognition of foreign administrative acts.  This article deals with the existing
rules,  in  particular  with  regard  to  decisions  in  administrative  matters,  and
concludes that the current system of enforcement assistance in the enforcement
of  administrative  decisions  should  be  adapted  to  the  existing  systems  of
recognition  and  enforcement  of  judgments  in  civil  and  commercial  matters.

B. Hess: About missing legal knowledge of German lawyers and courts

This article addresses a decision rendered by the Landgericht Düsseldorf in which
the court declined to enforce, under the Brussels Ibis Regulation, a provisional
measure issued by a Greek court. Erroneously, in its decision the Landgericht
held that applications for refusal of enforcement of foreign decisions (article 49
Brussels Ibis Regulation) are to be lodged with the Landgericht itself. Since the
party lodged its application with the Landgericht on the last day of

the  time  limit,  the  Oberlandesgericht  Düsseldorf  eventually  held  that  the
application  was  untimely  as  it  was  not  lodged  with  the  Oberlandesgericht,



instead. The Oberlandesgericht refused to restore the status quo ante because the
information about the competent court had been manifestly erroneous, whereas
the lawyer is expected to be familiar with articles 49 (2) and 75 lit b) of the
Brussels Ibis Regulation. This article argues that jurisdiction over applications for
refusal of enforcement is not easily apparent from the European and German
legal provisions and that the legal literature addresses the issue inconsistently.
This results in a certain degree of uncertainty as concerns jurisdiction over such
applications, making it difficult to establish cases of possibly manifestly incorrect
applications.

C.F. Nordmeier: Abuse of a power of attorney granted by a spouse – The
exclusion of matrimonial property regimes, the place of occurrence of the
damage under Brussels Ibis and the escape clause of art. 4 (3) Rome II

The article deals with the abuse of power of attorney by spouses on the basis of a
decision of the Higher Regional Court of Nuremberg. The spouses were both
German citizens, the last common habitual residence was in France. After the
failure of the marriage, the wife had transferred money from a German bank
account of the husband under abusive use of a power of attorney granted to her.
The husband sues for repayment. Such an action does not fall within the scope of
the exception of matrimonial property regimes under art. 1 (2) (a) Brussels Ibis
Regulation. For the purpose of determining the place where the damage occurred
(Art. 7 No. 2 Brussels Ibis Regulation), a distinction can be made between cases
of manipulation and cases of error. In the event of manipulation, the bank account
will give jurisdiction under Art. 7 No. 2 Brussels Ibis Regulation. Determining the
law applicable by Art. 4 (3) (2) Rome II Regulation, consideration must be given
not only to the statute of marriage effect, but also to the statute of power of
attorney.  Particular  restraint  in  the  application  of  Art.  4  (3)  (2)  Rome  II
Regulation is  indicated if  the legal  relationship to  which the non-contractual
obligation is to be accessory is not determined by conflict-of-law rules unified on
European Union level.

P.F. Schlosser: Governing law provision in the main contract – valid also for
the arbitration provision therein?

Both rulings are shortsighted by extending the law, chosen by the parties for the
main contract, to the arbitration provision therein. The New York Convention had
good reasons for favoring, in the absence of a contractual provision specifically



directed to the arbitration provision, the law governing the arbitration at the
arbitrators’  seat.  For  that  law  the  interests  of  the  parties  are  much  more
predominant than for their substantive agreements.

F. Rieländer: Choice-of-law clauses in pre-formulated fiduciary contracts
for  holding  shares:  Consolidation  of  the  test  of  unfairness  regarding
choice-of-law clauses under Art. 3(1) Directive 93/13/EEC

In its judgment, C-272/18, the European Court of Justice dealt with three conflict-
of-laws issues. Firstly, it held that the contractual issues arising from fiduciary
relationships concerning limited partnership interests are included within the
scope of the Rome I Regulation. While these contracts are not covered by the
exemption set forth in Art. 1(2)(f) Rome I Regulation, the Court, unfortunately,
missed an opportunity to lay down well-defined criteria for determining the types
of  civil  law  fiduciary  relationships  which  may  be  considered  functionally
equivalent  to  common  law  trusts  for  the  purposes  of  Art.  1(2)(h)  Rome  I
Regulation. Secondly, the Court established that Art. 6(4)(a) Rome I Regulation
must be given a strict interpretation in light of its wording and purpose in relation
to the requirement “to be supplied to the consumer exclusively in a country other
than that in which he has his habitual residence”. Accordingly, this exception is
applicable only if the consumer needs to leave the country in which he has his
habitual  residence  for  the  purpose  of  enjoying  the  benefits  of  the  services.
Thirdly,  the  Court  re-affirmed  that  choice-of-law  clauses  in  pre-formulated
consumer contracts are subject to a test of unfairness under Art. 3(1) Directive
93/13/EEC. Since the material scope of this Directive is held to apply to choice-of-
law  clauses,  such  a  clause  may  be  considered  as  unfair  if  it  misleads  the
consumer as far as the laws applicable to the contract is concerned.

U. Bergquist: Does a European Certificate of Succession have to be valid
not only at the point of application to the Land Registry, but also at the
point of completion of the registration in the Land Register?

When it comes to the evidentiary effect of European Certificates of Successions,
there are different opinions on whether a certified copy of the certificate has to be
valid at the time of the completion of a registration in the Land register. The
Kammergericht of Berlin recently ruled that a certified copy loses its evidentiary
effect  in  accordance  with  art.  69  (2)  and  (5)  of  the  European  Succession
Regulation (No. 650/2012) after expiry of the (six-month) validity period, even if



the applicant has no influence on the duration of the registration procedure. This
contribution presents the different arguments and concludes – in accordance with
the Kammergericht – that not the date of submission of the application but the
date of completion of the registration has to be decisive for the required proof.

D.  Looschelders:  International  and  Local  Jurisdiction  for  Claims  under
Prospectus Liability

The judgment by the Austrian Supreme Court of Justice (Oberster Gerichtshof,
OGH) deals with international and local jurisdiction for a claim under prospectus
liability. It is mainly concerned with the determination of the place in which the
harmful  event  occurred,  as  stated  in  Art.  5(3)  of  Regulation  No  44/2001.
Specifying the damage location can pose significant problems due to the fact that
prospectus liability compensates pure economic loss. The OGH had stayed the
proceedings in order to make a reference to the European Court of Justice (ECJ)
for a preliminary ruling on several questions related to this issue. However, the
decision by the ECJ left many details unsettled. This article identifies the criteria
developed by the OGH in light of the case. The author agrees with the OGH to
designate the damage location in this particular case as the injured party’s place
of residence. Nevertheless, he points out the difficulties of this approach in cases
where  not  all  investment  and  damage  specific  circumstances  point  to  the
investor’s country of residence.

W.Voß: U.S.-style Judicial Assistance – Discovery of Foreign Evidence from
Foreign Respondents for Use in Foreign Proceedings

In the future, will German litigants in German court proceedings have to hand
over  to  the  opposing  party  evidence  located  on  German  territory  based  on
American  court  orders?  In  general,  under  German law,  the  responsibility  to
gather information and to clarify the facts of the case lies with the party alleging
the respective facts, while third parties can only be forced to produce documents
in  exceptional  circumstances.  However,  the  possibility  to  obtain  judicial
assistance under the American Rule 28 U.S.C. § 1782(a) increasingly threatens to
circumvent  these  narrow provisions  on  document  production  in  transatlantic
relations. For judicial assistance under this Federal statute provides parties to
foreign or international proceedings with access to pre-trial discovery under U.S.
law, if the person from whom discovery is sought “resides or is found” in the
American court district. Over the years, the statute has been given increasingly



broad applicability – a trend that is now being continued by the recent ruling of
the Second Circuit Court of Appeals discussed in this article. In this decision, the
Court addressed two long-disputed issues: First, it had to decide on whether the
application of 28 U.S.C. § 1782(a) is limited to a person who actually “resides or is
found” in the relevant district or whether the statute could be read more broadly
to include all those cases in which a court has personal jurisdiction over a person.
Second, the case raised the controversial question of whether 28 U.S.C. § 1782
allows for extraterritorial discovery.

M. Jänterä-Jareborg: Sweden: Non-recognition of child marriages concluded
abroad

Combatting child marriages has been on the Swedish legislative agenda since the
early  2000s.  Sweden’s  previously  liberal  rules  on  the  recognition  of  foreign
marriages have been revisited in law amendments carried out in 2004, 2014 and
2019,  each  reform  adding  new  restrictions.  The  2019  amendment  forbids
recognition of any marriage concluded abroad as of 1/1/2019 by a person under
the age of 18. (Recognition of marriages concluded before 1/1/2019 follows the
previously adopted rules.) The marriage is invalid in Sweden directly by force of
the new Swedish rules on non-recognition. It is irrelevant whether the parties had
any ties to Sweden at the time of the marriage or the lapse of time. The aim is to
signal to the world community total dissociation with the harmful practice of child
marriages.  Exceptionally,  however,  once both parties  are  of  age,  the rule  of
nonrecognition may be set aside, if called upon for “extraordinary reasons”. No
special procedure applies. It is up to each competent authority to decide on the
validity of the marriage, independently of any other authority’s previous decision. 
While access to this “escape clause” from the rule of non-recognition mitigates
the harshness of the system, it makes the outcome unpredictable. As a result, the
parties’ relationship may come to qualify as marriage in one context but not in
another. Sweden’s Legislative Council advised strongly against the reform, as
contrary to the aim of protecting the vulnerable, and in conflict with the European
Convention on Human Rights, as well as European Union law. Regrettably, the
government and Parliament took no notice of this criticism in substance.

I.  Tekdogan-Bahçivanci:  Recent  Turkish  Cases  on  Recognition  and
Enforcement of Foreign Family Law Judgements: An Analysis within the
Context of the ECHR



In a number of recent cases, the Turkish Supreme Court changed its previous
jurisprudence, rediscovered the ECHR in the meaning of private international law
and adopted  a  fundamental-rights  oriented  approach  on  the  recognition  and
enforcement  of  foreign  judgements  in  family  matters,  i.e.  custody  and
guardianship.  This  article  aims  to  examine  this  shift  together  with  the
jurisprudence of the European Court of Human Rights, to find a basis for this shift
by analysing Turkey’s obligation to comply with the ECHR and to identify one of
the  problematic  issues  of  Turkish  private  international  law  where  the  same
approach should be adopted: namely recognition and/or enforcement of foreign
judgements relating to non-marital forms of cohabitation.

 

Child abduction in times of corona
By Nadia Rusinova

Currently large increases in COVID-19 cases and deaths continue to be reported
from  the  EU/EEA  countries  and  the  UK.  In  addition,  in  recent  weeks,  the
European  all-cause  mortality  monitoring  system showed  increases  above  the
expected rate in Belgium, France, Italy, Malta, Spain, Switzerland and the United
Kingdom.

It is not unreasonable to predict that COVID-19 will be used increasingly as a
justification in law for issuing non-return order by the Court in international child
abduction proceedings, return being seen as a “grave risk” for the child and
raised as an assertion under Article 13(b) of the Hague Convention.

What would be the correct response to these challenging circumstances, when
the best interest of the child in child abduction proceedings calls for restoration
of  status  quo  ante  under  the  Hague  convention  on  the  Civil  Aspects  of
International Child Abduction (hereinafter: the Convention)? This post will focus
on the recent judgment [2020] EWHC 834 (Fam), issued on 31 March 2020 by the
High Court of England and Wales (Family Division) seen in the light of the ECtHR
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case law on the child abduction, providing brief analysis and suggesting answer to
the question if the return of the child to the state of its habitual residence in the
outbreak of COVID-19 can constitute grave risk for the child under Article 13(b)
of the Convention, and how the practitioners and the Court should approach these
assertions in the present pandemic situation.

The facts of Re PT [2020] EWHC 834 (Fam)

PT (the abducted child) and both of her parents are all Spanish nationals. PT was
born in 2008 and had lived all of her life in Spain, until she was brought to
England by her mother,  HH, in February 2020.  She is  the only child of  the
parents’ relationship. They separated in 2009. Following the parents’ separation,
legal proceedings were brought in Spain by the mother concerning PT’s welfare.
A judgment was issued in these proceedings by the Spanish Courts on 25 May
2012, providing for the mother to have custody and for parental responsibility for
the child to be shared by both parties. The order provided for the father to have
contact with PT on alternate weekends from after school on Friday until Sunday
evening. In addition, she was to spend half of each school holiday with each
parent. The order also required that the parents should inform each other of any
change in address thirty days in advance.

On or about 13 February 2020, the mother travelled to England with PT. The
mother’s partner (with whom she is expecting a child the following month) lives in
the South East of England, and they have moved in with him. The evidence on
behalf of the father is that the child was removed from Spain by the mother
without his knowledge or consent.

The father asked the mother to return PT to Spain, but she refused to do so. The
father travelled to the UK and met with the mother and PT at a shopping centre.
However, the mother again refused to permit the child to return to Spain. She did
however permit  PT (and S)  to  spend a night  with the father at  his  hotel  in
England.

The case first came before the Court on 10 March 2020 on a “without notice”
basis.  At that hearing the mother attended in person, and indicated that she
would be seeking to defend the application on the basis of (1) the father’s consent
and / or acquiescence and (2) Article 13(b) of the Hague convention – claiming
existence of a grave risk that a return would expose the child to physical or



psychological harm or otherwise place the child in an intolerable situation.

On that occasion PT was, as directed by the judge, present in the Court vicinity to
be interviewed by the CAFCASS (Children and Family Court Advisory and Support
Service) Officer. She told CAFCASS that she had not wanted to come to England,
and that she wanted to be with her father, although she did not want to be
separated from her mother either. PT’s clear wish was that she wanted to return
to Spain with her father rather than stay in England.

The judgment

The Court is entirely satisfied on the evidence that PT is habitually resident in
Spain as she had lived there all of her life until she was recently brought to the
UK. In this case the Court ruled that PT has been wrongfully removed from Spain
within the terms of Article 3 of the Convention and that none of the Article 13
defences have been made out. Therefore, return order for the summary return of
PT to Spain has been made.

Comments

First of all, in such cases the Court should unavoidably take the challenge to
identify the risks for the child in case of return in the context of the pandemic
situation.  Indeed,  in  the  present  case  the  formulation  is  rather  simplified.
Therefore and due to the lack of case law on this issue, and in order to be able to
answer the question if the return of the child would pose a grave risk, we should
take a look also at the recently published Guide to Good Practice on Article
13(1)(b)  (hereinafter:  the  Guide)  by  the  Hague  Conference  On  Private
International Law (HCCH) and the concept of “grave risk” in child abduction
proceedings in general, as set by the ECtHR in its case law.

In general, the grave risk exception in child abduction cases is based on “the
primary interest of any person in not being exposed to physical or psychological
danger or being placed in an intolerable situation”, as stated in the § 29 of the
Explanatory report  to  the Hague Convention.  The general  assumption that  a
prompt return is in the best interests of the child can therefore be rebutted in the
individual case where an exception is established. It is important to note that the
exception provided for in Article 13(b) concerns only situations which go beyond
what a child might reasonably be expected to bear (Ushakov v. Russia § 97, X v.
Latvia § 116, Maumousseau and Washington v. France §§ 69 and 73, K.J. v. Poland
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§§ 64 and 67)

In § 46-48 of the discussed judgment the Court points final argument relates to
the risk of physical harm that is presented by the current coronavirus pandemic in
the following way:

“…This risk presents itself in two ways:

(1) The pandemic is more advanced in Spain than in the UK. As at the date of the
preparation of this judgment (29 March) the official death toll stood at 1,228 in
the UK and 6,528 in Spain. It could therefore be argued that PT would be at
greater risk of contracting the virus in Spain than in the UK.

(2) The increased risk of infection that is posed by international travel at this
time.”

Did the Court explore all possible harm that the return order can bring, and since
it is recognized that the risk is present, what specific kind of risk the return of the
child would constitute in the context of  the pandemic situation – physical  or
psychological danger, or being placed in an intolerable situation?

The way the Court approached this issue is a very basic attempt to identify the
risks that a return order in the outbreak of COVID-19 can bring to the child. As
the Guide points in § 31, although separate, the three types of risk are often
employed together, and Courts have not always clearly distinguished among them
in their  decisions.  It  is  clear  that  the return could bring physical  danger of
contamination with COVID-19 together with all possible complications, despite
the  fact  that  child  is  not  in  the  at-risk  groups  as  are  the  elderly  or  other
chronically ill people. But we should not underestimate the psychological aspect
of the pandemic situation. As the coronavirus pandemic rapidly sweeps across the
world, the World Health Organisation has already, a month earlier, stated that it
is inducing a considerable degree of fear, worry, and concern in the population. It
is therefore out-of-the-question that for a relatively mature child (in this case of
12  years  old),  whether  the   ability  to  watch,  read  or  listen  to  news  about
COVID-19 can make the child feel anxious or distressed and therefore can, and
most likely will, bring also psychological harm to it. In this sense the potential
psychological  harm is  inevitable and whilst  the physical  harm can or  cannot
happen, and indeed the contamination cannot be foreseen, in any case with the
return order (especially to a state with significant risk of increasing community



transmission of COVID-19) the psychological integrity of the child will be put at
immediate risk.

In order to explore how this risk can be adequately assessed in child abduction
proceedings in the context of the COVID-19, we should look at § 62 of the Guide,
where HCCH explicitly discusses risks associated with the child’s health, stating
that “In cases involving assertions associated with the child’s health, the grave
risk analysis must focus on the availability of treatment in the State of habitual
residence, and not on a comparison between the relative quality of care in each
State”. How is this applicable to the pandemic situation, if at all? It seems like the
only  adequate  response  in  these  fast-changing  unprecedented  circumstances
would be that the Court should indeed not compare the situations in both states,
but  still  having  in  mind  the  nature  of  the  COVID-19,  to  try  to  foresee  the
developments, relying on the general and country-specific health organizations
reports, accessible nowadays online in a relatively easy way.

As a first step the Court should consider whether the assertions are of such a
nature, with sufficient detail and substance that they could constitute a grave
risk, as overly broad or general assertions are unlikely to be sufficient. In this
situation,  without  precedent  in  the  history  of  the  Convention’s  application,
holding that “Although the course of the pandemic is clearly more advanced in
Spain than in the UK, I  do not have any evidence from which I can draw a
conclusion that either country is any more or less safe than the other… I am
simply not in a possession to make any findings as to the relative likelihood of
contracting the virus in each country. On the material before me, all that I can
conclude is that there is a genuine risk that PT could contract the virus whether
she remains in England or returns to Spain.” does not fulfil the obligation of the
Court to assess the risk in full, in all its possible implications. The Court is obliged
to conduct the step-by-step analysis, prescribed by and explained in the Guide,
and to examine the types of risk for the child, assessing it separately and in the
context of their deep interrelation in these specific circumstances.

Secondly,  the  wording  of  Article  13(b)  also  indicates  that  the  exception  is
“forward-looking” in that it focuses on the circumstances of the child upon return
and on whether those circumstances would expose the child to a grave risk.
Therefore, ECtHR is clear that in any case (regardless the context and for sure
not only in cases with history of domestic violence), where such assertions have
been raised, the Courts should satisfy themselves that adequate safeguards and



tangible measures are available in the country of return  (Andersena v. Latvia
§118, Blaga v. Romania §71).

In addition, as the Guide points in § 53, Article 13(b) analysis should be always be
highly factually specific. Each Court determination as to the application or non-
application  of  the  exception  is  therefore  unique,  based  on  the  particular
circumstances of the case. A careful step-by-step analysis of an asserted grave
risk is therefore always required, in accordance with the legal framework of the
Hague convention, including the exception as explained in the Guide. When we
discuss this issue, not only the Convention, but also Article 11(4) of Brussels IIa
applies in answering the question of, what in the case of COVID-19 are “adequate
safeguards”.  This  is,  without  a  doubt,  a  question difficult  to  answer to  with
certainty,  as the case law of  the ECtHR and the Guides do not  contain any
directions or good practices on the behaviour of the domestic authorities in times
of pandemic.

In the present case the judge estimated as “tangible safeguards” the following
“number of undertakings”, offered by the father, effective until the matter could
be brought before the Spanish Court, and intended to support PT’s return to
Spain. They include: (1) Lodging the final order in Spain; (2) Not pursuing any
criminal charges against the mother for her wrongful removal of PT from Spain to
England; (3) Seeking to mediate with the mother on PT’s return in relation to the
mother’s access; (4) Agreeing to unrestricted indirect contact between PT and her
maternal family (especially with the mother and S):(5) Agreeing to direct contact
for PT with her mother in Spain and England, to the extent that is possible or
appropriate  from  a  public  health  perspective  given  the  current  global
pandemic;(6) Meeting with the mother only at neutral and/or public places when
picking or dropping PT off;(7) To pay PT’s maintenance and school fees pending
any further determination about maintenance by the Spanish Courts; and (8) To
pay all the travelling costs (flights) for PT of travelling to and from England for
the purposes of contact with the mother.”

It looks like the Court is indeed satisfied with the undertakings, but unfortunately,
these examples are far from adequate protective measures when we consider the
grave risk induced by return in the current pandemic situation. None are directed
to prevention of the grave risk as raised by the mother, and none are related to
the child’s health. Better examples remain to be seen from the upcoming case law
of the Courts,  but in the current situation,  a strong focus should remain on
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comprehensive testing and surveillance strategies  (including contact  tracing),
community measures (including physical distancing), strengthening of healthcare
systems and informing the public and health community. Therefore, following the
Guide, such measures should at the minimum include rapid risk assessment upon
arrival at the state of habitual residence, application of different types of available
COVID-19 Rapid Tests, ensuring social distance and exploring online education
possibilities, providing guarantees that the child will be isolated and distanced
from  potentially  infected  people  (through  evidence  for  appropriate  living
conditions upon return), etc. Strong focus should also be put on the possibilities
for mental support for the child, bearing in mind the extremely stressful situation,
related  not  only  the  COVID-19  but  also  to  additional  factors  such  as  the
separation from the other parent and the mental consequences from the forced
social  isolation  which,  as  pointed  above,  would  inevitably  affect  the  mental
wellbeing of the child.

The next question is who should prove the risk, and its gravity in this specific
situation?  Following the ECtHR case law, the burden of proof traditionally lies
with the party opposing the child’s return  (Ushakov v. Russia, § 97). In this case
the abducting parent indeed shall prove the grave risk, but it is true that the
COVID-19  situation  itself  and  the  wide-spread  precautions  and  information
contribute  a  lot  to  proving  this  risk.  Yet,  what  in  the  current  pandemic
circumstances is still to be proved by the abducting parent?

According to § 49 of the Guide, even if a Court ex officio gathers information or
evidence (in accordance with domestic procedures),  or if  the person or body
which  has  lodged  the  return  application  is  not  actively  involved  in  the
proceedings, the Court must be satisfied that the burden of proof to establish the
exception has been met by the party  objecting to return.  However,  in  these
specific circumstances, the national and international situation is developing at
such speed that  any evidence that  could  be gathered would  be likely  to  be
immediately outdated. Something very convenient for the abducting parent, it
would be almost enough if the Court ex officio  conducts check on the actual
COVID-19 information regarding the state of  habitual  residence of  the child,
ensuring it is current when issuing the return or non-return order. However, this
does not relieve the opposing party from the procedural obligation to present
evidence as accurately as possible, and it remains important that arrangements
regarding the “tangible safeguards”, discussed above, are offered and supported

https://hudoc.echr.coe.int/eng#{


by evidence by the party which claims the return order.

There is a further discretionary ground in the Convention which permits a refusal
of a return in certain circumstances where the child objects. According to Article
12 UNCRC, the child has the right to express its views freely, these views to be
given due weight in accordance with age and maturity, and the Court should
carefully examine them together with the other evidence (and not to provide
stereotyped reasoning). The COVID-19 limitations raise the question should the
child still be heard in this context and, if yes, how this should happen such that
the risk for is minimised? Obviously, this right cannot and should not be waived in
times when many procedural actions can take place online. It is worth to note that
next to the existing legislation, Brussels IIa recast (Regulation 1111/2019, in force
as of August 2022) pays special attention to the strengthening of the right of the
child to express his or her view, reinforcing it with special provision – Article 26
in  Chapter  III  “International  child  abduction”,  in  compliance  with  a  detailed
Recital 39. No minimum age is prescribed, but also no rules who can conduct the
hearing of the child, how it must happen and where it should be conducted are
set. Therefore, the hearing of the child should take place following the general
conditions, and while the personal impression will indeed be reduced, and the
possibilities  to  manipulate  the  child  could  potentially  increase,  the  unlimited
online tools to conduct the hearing eliminate the risk of contamination and offers
acceptable solution for this emergency situation.

To get back to the discussed case – Re PT [2020] EWHC 834 (Fam), the Court is
satisfied that the Art 13(b) defence has not been made out in this case. Many
more comments could be made on the Courts assessment – the best interest of the
child is not touched upon, the domestic violence is not discussed at all as an
additional assertion, etc. One positive conclusion from procedural point of view is
that the urgency has been taken into account, and that the Court made full use of
the opportunities to conduct the proceedings online. Of course we cannot say that
the return of a child during the COVID-19 pandemic constitutes a grave risk in all
child abduction cases– but we can at least begin to build the good practices in this
unprecedented time, when the “lockdown” will bring brand new meaning to the
notion of “grave risk” under the Convention.

Nadia Rusinova is an attorney-at-law and lecturer in International and European
private law at  The Hague University,  Netherlands.  Next to her teaching and
research activities, she is a regular ERA speaker and judicial trainer in children’s
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rights and international family law, delivering multidisciplinary trainings for legal
professionals on international child abduction, children’s rights, ECtHR case law
in family matters,  LGBTQ rights,  gender-inclusive language and trafficking of
children. She is appointed as an expert in these areas of law in various projects,
involving countries of broad geographic range. Originally Bulgarian, she holds an
LL.M. degree from Sofia University, and for more than 15 years she has been
successfully  managing  a  specialized  international  family  law  office  in  Sofia,
Bulgaria.

Opening  Pandora’s  Box  –  The
interaction between human rights
and private international law: the
specific  case  of  the  European
Court  of  Human  Rights  and  the
HCCH Child Abduction Convention
Written by Mayela Celis

It is undeniable that there is an increasing interaction between human rights and
private  international  law  (and  other  areas  of  law).  This  of  course  adds  an
additional layer of complexity to private international law cases, whether we like
it or not. Indeed, States can be sanctioned if they do not fulfill specific criteria
specified by the European Court  of  Human Rights (ECtHR).  Importantly,  the
European Convention on Human Rights has been considered to be an instrument
of European public order (ordre public), to which 47 States are currently parties.

I have recently published an article entitled “The controversial role of the ECtHR
in the interpretation of the Hague Convention of 25 October 1980 on the Civil
Aspects of International Child Abduction, with special reference to Neulinger and
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Shuruk v. Switzerland and X v. Latvia” (in Spanish only but with abstracts in
English and Portuguese in the Anuario Colombiano de Derecho Internacional). To
view it, click on “Ver artículo” and then click on “Descargar el archivo PDF”,
currently pre-print version, published online in March 2020.

Below I include briefly a few highlights and comments.

As its name suggests, this article explores the controversial role of the ECtHR in
the interpretation of  the HCCH Child  Abduction Convention.  It  analyses  two
judgments rendered by the Grand Chamber: Neulinger and Shuruk v. Switzerland
(Application no. 41615/07) and X v. Latvia (Application no. 27853/09). And then it
goes on to analyse three more recent judgments and in particular, whether or not
they are in line with X v Latvia.

The article seeks to clarify the applicable standard that should be applied in child
abduction cases as there has been some confusion as to the extent to which
Neulinger  applies and the impact of X v. Latvia.  Indeed Neulinger  seemed to
suggest that courts should conduct a full examination of the best interests of the
child during child abduction proceedings, which is blatantly wrong. X v. Latvia
clarifies  Neulinger  and provides  a  detailed and thoughtful  standard to  avoid
conducting “an in-depth examination of the entire family situation and of a whole
series of factors…” but at the same time upholds the human rights of the persons
involved and strikes, in my view and as noted by the Court, a fair balance between
the competing interests at stake – those of the child, of the two parents, and of
public order.

The article then examines three recent judgments rendered by several chambers
of the ECtHR (not the Grand Chamber): K.J. v. Poland (Application no. 30813/14),
Vladimir  Ushakov  v.  Russia  (Application  no.  15122/17),  and  M.K.  v.  Grèce
(Requête n° 51312/16). M.K. v. Grèce, which was rendered in 2018, has put the
ECtHR  in  the  spotlight  again.  Surprisingly,  this  precedent  has  ignored  the
standard  established  in  X  v.  Latvia  and  has  followed  only  Neulinger.  The
precedents of the Grand Chamber of the ECtHR are binding on the chambers so it
is stupefying that this could happen. Nevertheless, I  have concluded that the
outcome of the case is correct.

By way of conclusion, the legal community seems to be divided as to whether or
not X v Latvia sets a good precedent. Human rights lawyers seem to regard this
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precedent favourably, whereas private international law lawyers seem to be more
cautious. This article concludes that X v. Latvia was correctly decided for several
reasons  based  on  Article  13(1)(b),  Article  3  of  the  HCCH  Child  Abduction
Convention and the need to provide for measures of  protection.  Both human
rights and private international law can interact harmoniously and complement
each other. The efforts of the human rights community to understand the Child
Abduction Convention are evident in the change of direction in X v. Latvia. Both
human rights lawyers and private international law lawyers should make an effort
to understand each other as we have a common goal and objective: the protection
of the rights of the child.

ERA:  Recent  European  Court  of
Human Rights Case Law in Family
Matters (conference report)
Report written by Tine Van Hof, researcher at the University of Antwerp

On the 13th and 14th of
February 2020, the Academy of European Law (ERA) organized a conference on
‘Recent ECtHR Case Law in Family Matters’. This conference was held in
Strasbourg and brought together forty participants coming from twenty-one
different countries. This report will set
out some of the issues addressed at the conference.

The presentation, made by Ksenija
Turkovi?, Judge at the European Court of Human Rights, focused
on children on the move and more specifically on minors in the context of
migration.  On  this  topic  the  European  Court  of  Human Rights  (ECtHR)  has
developed
a child-specific human rights approach. This approach implies taking into
account three particular concepts: vulnerability, best interests and autonomy.
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Judge Turkovi? pointed to the interesting discussion on whether vulnerability
could
only apply to young migrant children. On this discussion, there is now agreement
that the vulnerability applies to all children under the age of 18 and regardless
whether they are accompanied by adults. The ECtHR made very clear in its case
law
that migrant children are especially vulnerable and that this vulnerability is a
decisive factor that takes precedence over the children’s migrant status. This
vulnerability also plays a role in the cases on the detention of children. The
more vulnerable a person is, the lower the threshold for a situation of
detention to fall within the scope of Article 3 of the European Convention on
Human
Rights (ECHR), encompassing the prohibition of torture.

Family unification and the free movement of family
status was the second topic of the day. Michael Hellner,
professor at Stockholm University, discussed several cases of the ECtHR
(Ejimson v Germany) and the Court of Justice of the EU (CJEU) (K.A. v Belgium,
Coman and S.M.). He concluded that family life does not automatically create a
right of residence but it can create such a right in certain circumstances. In
the Coman case for example, the CJEU decided that Romania had to recognize the
marriage between the two men for the purpose of enabling such persons to
exercise the rights they enjoy under EU law (i.e. free movement). Professor
Hellner noted that it seems to be quite easy to circumvent national law in the
future if one looks at the Coman case. He considered it positive if the
consequence was that same-sex marriages and surrogacy arrangements created
abroad
were recognized. However, he made the interesting observation that it might be
a very different story if one thinks about child marriages and the recognition
thereof.

Maria-Andriani Kostopoulou,
consultant in family law for the Council of Europe, thereafter shared her
insights on parental rights, pre-adoption foster care and adoption. She
discussed i.a. the evolution in the case law of the ECtHR on the representation
of the child before the Court. In the Strand-Lobben case, the Court stated that
the issue of representation does not require a restrictive or technical



approach and thus made clear that a certain level of flexibility is necessary. In
the Paradisio and Campanelli case, the ECtHR provided three criteria that
should be taken into account for assessing the representation of the child: the
link between the child and the representative, the subject-matter of the case
and any potential conflict of interests between the interests of the child and
those of the representative. The latest case, A. and B. against Croatia,
introduced a security safeguard. In this case, the ECtHR asked the Croatian Bar
Association to appoint a legal representative for the child for the procedure
before the ECtHR since the Court was not sure that there were no conflict of
interests between the child and the mother, who proposed to be the
representative.

To end the first conference day, Dmytro
Tretyakov, lawyer at the Registry of the ECtHR, enlightened us about
the misconceptions and best practices of submitting a case to the Court. His
most important tips for a submission to the Court are the following:

Use the current application form and not an old one;
Submit well in time and certainly within the six-month
period;
Summarize the facts of the case on the three pages
provided. This summary has to be clear, readable (for those that do it in
handwriting) and comprehensible;
To state claims, refer to the relevant Article from
the ECHR (do not cite it) and explain what the specific problem is with
regard
to that Article;
Support each claim with documents; and
Sign the form in the correct boxes and carefully look
where the signature of the applicant and where the signature of the
representative is required.

The second day of the conference started with the
presentation of Nadia Rusinova, attorney-at-law and lecturer at
the Hague University of Applied Science, on international child abduction. She
discussed i.a. the issue of domestic violence in child abduction cases. Several
questions can be raised in this regard, for example: what constitutes domestic
violence? When should a court accept the domestic violence to be established?



What
is adequate protection in light of the Hague Convention on International Child
Abduction (1980) and who decides on this? In the case O.C.I. and others v
Romania, one of the questions was whether there is such a thing as light
violence that does not amount to a grave risk in the sense of Article 13(1)(b)
of the Hague Convention. The ECtHR approached this issue very critically and
stated that no form of corporal punishment is acceptable. Regarding the
adequate measures, the Court stated that domestic authorities have a discretion
to decide what is adequate but the measures should be in place before ordering
the
return of the child. Another point raised by Ms. Rusinova is the time factor
that is required. If one looks at Article 11(2) of the Hague Convention and at
Article 11(3) of the Brussels IIbis Regulation together, six weeks is the required
time period for the return proceedings. The Brussels IIbis Recast clarified
that the procedure should take no more than six weeks per instance. However,
according
to Ms. Rusinova it is hardly possible to do the procedures in six weeks; it
will only work when the proceeding is not turned into an adversarial proceeding
in which all kinds of claims of both parents are dealt with.  

Samuel Fulli-Lemaire, professor
at the University of Strasbourg, addressed the interesting evolution of
reproductive rights and surrogacy. In the case of C. and E. v France, the
French Court of Cassation asked the ECtHR for an advisory opinion on the
question whether the current state of the case law in France was compatible
with the obligations under Article 8 ECHR (the right to respect for private and
family life). The status of the French case law was that the genetic parent was
fully accepted but the other intended parent was required to adopt the child if
he or she wished to establish parentage links. The ECtHR replied that the
obligation under Article 8 entailed that there must be a possibility of
recognition of the parent-child relationship but that it is up to the States to
decide  how to  do  this.  Adoption  is  a  sufficient  method  of  recognizing  such
relationship,
provided that it is quick and effective enough. The Court also refers to the
possibility of transcription of the birth certificate as an alternative to
adoption. However, professor Fulli-Lemaire pointed out that there is a
misconception on what transcription means under French law. The mere



transcription of the birth certificate does not establish legal parentage in
France. The fact that the ECtHR says that an intended parent can adopt or
transcribe the birth certificate is therefore tricky because under French law
the effects of the two methods are not at all the same.

The very last presentation of the conference was given
by Gabriela Lünsmann, attorney-at-law and member of the Executive
Board of the Lesbian and Gay Federation in Germany. She spoke about LGBTQI
rights as human rights and hereby focused i.a. on transsexuals’ gender identity
and the case of X. v North-Macedonia. The question raised in that case is whether
the state must provide for a procedure to recognize a different gender. The
applicant had tried to change their gender but North-Macedonia did not offer
any possibility to undergo an operation or to have medical treatment in that
regard.
The applicant then went abroad for treatment. Back in North-Macedonia, he had
his  name changed but  it  was not  possible to change his  officially  registered
gender.
The applicant claimed that this amounted to a violation of Article 8 ECHR and
specially referred to the obligation of the state to respect a person’s
physical and psychological integrity. The Court found that there was indeed a
violation. What is as yet unclear, and is thus an interesting point for
reflection, is whether states are under an obligation to provide for a
procedure for the recognition of a change of gender without the person having
had an operation.

The author would like to thank ERA for the excellent
organization of the conference and for the interesting range of topics
discussed.

Same-sex parentage and surrogacy
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and their practical implications in
Poland
Written by Anna Wysocka-Bar, Senior Lecturer at Jagiellonian University (Poland)

On 2 December 2019 Supreme Administrative Court of Poland (Naczelny S?d
Administracyjny) adopted a resolution of seven judges (signature: II OPS 1/19), in
which it stated that it is not possible – due to public policy – to transcribe into the
domestic register of civil status a foreign birth certificate indicating two persons
of the same sex as parents. The Ombudsman joined arguing that the refusal of
transcription infringes the child’s right to nationality and identity, and as a result
may  lead  to  infringement  of  the  right  to  protection  of  health,  the  right  to
education, the right to personal security and the right to free movement and
choice of  place of  residence.  Interestingly,  the Ombudsman for Children and
public  prosecutor  suggested  non-transcription.  The  background  of  the  case
concerns a child whose birth certificate indicated two women of Polish nationality
as parents, a biological mother and her partner to a de facto  union. Parents
applied for such transcription in order to apply subsequently for the issuance of
the passport for the child. 

The Supreme Administrative Court stated that in accordance with the law on civil
status register, the transcription must be refused if contrary to ordre public in
Poland. The public policy clause protects the domestic legal order against its
violation. Such violation would result from the “recognition” of a birth certificate
irreconcilable with fundamental principles of public policy. It was underlined that
in  accordance  with  Article  18  of  the  Constitution  of  Poland  marriage  is
understood as a union between a man and a woman; family, motherhood and
parenthood are under protection and guardianship of the State. In accordance
with those principles and the whole system of family law, only one mother and
one father might be treated as parents of a child. Any other category of “parent”
is unknown. The Court underlined, at the same time, that transcription of the
birth certificate into the domestic register should not be indispensable for a child
to obtain a passport, as the child has, by operation of law, already acquired Polish
nationality as inherited from the mother. However, in practical terms this would
require  challenging  administrative  authorities’  approach  (requesting  domestic
birth certificate) in another court procedure. 
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It should be explained here that the resolution was taken on the request of the
panel of judges of the Supreme Administrative Court reviewing the cassation
appeal brought by the parents, and therefore, in this particular case is binding. In
other, similar cases panels of judges should, in general, follow the standpoint
presented in such resolution. If the panel of judges is of a different view, it should
request another resolution, instead of presenting a view contrary to the previous
one. As a result, it might happen that there are two resolutions of seven judges
presenting different views. Given the above, it can be said that the question of
transcription is not as definitively answered as might seem at first glance. 

A similar justification based on the public policy clause in conjunction with Article
18 of the Constitution has already been presented before in other cases,  for
example one concerning children born in the US out of surrogacy arrangements
with a married woman, whose birth certificates indicated two men as parents, a
(biological) father and his partner (identical judgments of 6 May 2015, signature:
II OSK 2372/13 and II OSK 2419/13). The implications of these judgments were
quite different as the Court  refused to confirm that  children acquired Polish
nationality by birth from their father. In the eyes of the Court and according to
fundamental principles of Polish family law, children born out of surrogacy (which
is not regulated in Poland) by operation of law have filiation links only with the
(biological, surrogate) mother and her husband. The paternity of the biological
father (only) might be (at least theoretically) established, once the paternity of the
surrogate mother’s husband is successfully disavowed in a court proceeding. 

Here it should be added that opposite views were presented by the Supreme
Administrative  Court  in  other  judgments.  One  of  the  cases  concerned
transcription of the birth certificate of a child born in India out of surrogacy
arrangement.  Such  birth  certificate  indicates  only  the  father  (in  this  case  a
biological  father)  and  do  not  contain  any  information  about  the  (surrogate)
mother. This was perceived as contrary to public policy by the administrative
authorities, which underlined that in the Polish legal order establishing paternity
is always dependent on the establishment of maternity. As a result, the lack of
information about the mother raises doubts as to paternity of the man indicated
on the birth certificate as father. Interestingly, based on the same birth certificate
the  acquisition  of  Polish  nationality  of  the  child  was  earlier  confirmed  by
administrative authorities. In its judgment of 29 August 2018 (signature: II OSK
2129/16),  Supreme Administrative  Court  criticized  the  way  the  public  policy
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clause was so far understood. The Court (which hears the case after the refusal of
administrative authorities of two instances and administrative court of the first
instance – just as in all of the mentioned cases) underlined that this clause must
be interpreted having regard to a broader context of the legal issue at hand, in
particular it should take into account constitutional values (always prevailing best
interest of a child) and international standards on protection of children’s rights
and human rights. This allows for the transcription of the birth certificate into
civil status records in Poland. 

Another interesting case concerned again the question of confirmation that the
children  acquired  Polish  nationality  by  birth  after  their  father  (four
identical  judgments of  30 October 2018,  signatures:  II  OSK 1868/16,  II  OSK
1869/16, II OSK 1870/16, II OSK 1871/16). Four girls were born in US through
surrogacy. The US birth certificates indicated two men as parents, one of them
being a Polish national. The Supreme Administrative Court underlined that for the
legal status of a child, including the possibility of confirming acquisition of Polish
nationality, it should not matter that the child was born to a surrogate mother.
What should matter is that a human being with inherent and inalienable dignity
was born and this human being has a right to Polish nationality, as long as one of
the parents is a Polish national.  

The above mentioned cases, where the Supreme Administrative Court presented a
conservative approach and approved the refusal of the confirmation that children
born out of surrogacy acquired Polish nationality by birth is now pending before
European Court of Human Rights (Schlittner-Hay v. Poland). The applications
raise violation by Poland of Article 8 (respect for private and family life) and
Article  14  (discrimination  on  grounds  of  parents’  sexual  orientation)  of  the
European Convention on Human Rights. 

This shows that practical implications for children to same-sex parents and from
surrogacy arrangements are of growing interest and importance also in Poland.
The approaches of domestic authorities and courts seems to be evolving, but are
still quite divergent. The view on the issue from the European Court of Human
Rights is awaited.  
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A  never-ending  conflict:  News
from  France  on  the  legal
parentage of children born trough
surrogacy arrangements.
As reported previously, the ECtHR was asked by the French Cour de cassation for
an advisory opinion on the legal parentage of children born through surrogacy
arrangement. In its answer, the Court considered that the right to respect for
private life (article 8 of ECHR) requires States parties to provide a possibility of
recognition of the child’s legal relationship with the intended mother. However,
according  to  the  Court,  a  State  is  not  required,  in  order  to  achieve  such
recognition, to register the child’s birth certificate in its civil status registers. It
also declared that adoption can serve as a means of recognizing the parent-child
relationship.

The ECtHR’s opinion thus confirms the position reached by French courts: the
Cour de cassation  accepted to transcribe the birth certificate only  when the
intended father  was also  the biological  father.  Meanwhile,  the  non-biological
parent could adopt the child (See for a confirmation ECtHR, C and E v. France,
12/12/2019 Application n°1462/18 and n°17348/18).

The ECtHR advisory opinion was requested during the trial for a review of a final
decision in the Mennesson case.  Although it  is  not  compulsory,  the Cour de
cassation has chosen to comply with its recommendations (Ass. plén. 4 oct. 2019,
n°10-19053). Referring to the advisory opinion, the court acknowledged that it
had an obligation to  provide a  possibility  to  recognize the legal  parent-child
relationship  with  respect  to  the  intended mother.  According  to  the  Cour  de
cassation, the mere fact that the child was born of a surrogate mother abroad did
not in itself justify the refusal to recognize the filiation with the intended mother
mentioned in the child’s birth certificate.
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When it comes to the mean by which this recognition has be accomplished, the
Cour de cassation recalled that the ECtHR said that the choice fell within the
State’s margin of appreciation. Referring to the different means provided under
French law to establish filiation, the Court considered that preference should be
given to the means that allow the judge to exercise some control over the validity
of the legal situation established abroad and to pay attention to the particular
situation of the child. In its opinion, adoption is the most suitable way.

However,
considering the specific situation of the Mennesson twins who had been involved
in legal proceedings for over fifteen years, the Court admitted that neither an
adoption nor an apparent status procedure were appropriate as both involve a
judicial procedure that would take time. This would prolong the twins’ legal
uncertainty regarding their identity and, as a consequence, infringe their
right to respect for private life protected by article 8 ECHR. In this
particular case, this would not comply with the conditions set by the ECtHR in
its advisory opinion: “the procedure laid down by the domestic law to ensure
that those means could be implemented promptly and effectively, in accordance
with the child’s best interest”.

As
a result and given the specific circumstances of the Mennessons’ situation, the
Cour de cassation decided that the best means to comply with its
obligation to recognize the legal relationship between the child and the
intended mother was to transcribe the foreign birth certificate for both
parents.

The
Cour de cassation’s decision of October 2019 is not only the final act
of the Mennesson case, but it also
sets a modus operandi for future proceedings regarding legal parentage
of children born trough surrogate arrangements: when it comes to the relation
between the child and the intended mother, adoption is the most suitable means
provided
under domestic French law to establish filiation. When such an adoption is
neither possible nor appropriate to the situation, judges resort to transcribing
the foreign birth certificate mentioning the intended mother. Thus, adoption
appears as the principle and transcription as the exception.



Oddly
enough, the Court then took the first chance it got to reverse its solution and
choose not to follow its own modus operandi.

By two decisions rendered on December 18th 2019 (Cass. Civ. 1ère, 18 déc. 2019,
n°18-11815 and 18-12327), the Cour de cassation decided that the intended non-
biological father must have its legal relationship with the child recognized too.
However, it did not resort to adoption as a suitable means of establishing the
legal  relationship  with  the  intended parent.  Instead,  the  court  held  that  the
foreign  birth  certificate  had  to  be  transcribed  for  both  parents,  while  no
references  were  made  to  special  circumstances  which  would  have  justified
resorting  to  a  transcription  instead  of  an  adoption  or  another  means  of
establishing filiation.

The Court used a similar motivation to the one used in 2015 for the transcription
of the birth certificate when the intended father is also the biological father. It
considered that neither the fact that the child was born from a surrogate mother
nor that the birth certificate established abroad mentioned a man as the intended
father were obstacles to the transcription of the birth certificate as long that they
complied with the admissibility conditions of article 47 of the Civil Code.

But
while in 2015 the Court referred to the fact that the certificate “did not
contain facts that did not correspond to reality”, which was one of the
requirements of article 47, in 2019 this condition is no longer required.

Thus,
it seems that the Cour de cassation is no longer reluctant to allow the
full transcription of the foreign birth certificate of children born of
surrogate arrangements. After years of constant refusal to transcribe the birth
certificate for the non-biological parent, and just a few months after the ECtHR
advisory opinion accepting adoption as a suitable means to legally recognize
the parent-child relationship, this change of view was unexpected.

However,
by applying the same treatment to both intended parents, biological and non-
biological,
this reversal of solution put into the spotlight the publicity function of the

https://www.courdecassation.fr/jurisprudence_2/premiere_chambre_civile_568/1111_18_44102.html
https://www.courdecassation.fr/jurisprudence_2/premiere_chambre_civile_568/1112_18_44103.html
https://www.courdecassation.fr/jurisprudence_2/assemblee_pleniere_22/619_3_32230.html


transcription into the French civil status register. As the Cour de
cassation emphasized, a claim for the transcription of a birth certificate
is different from a claim for the recognition or establishment of filiation.
The transcription does not prevent later proceedings directed against the child-
parent
relationship.

But

the end is still not near!  On January 24th,
during the examination of the highly sensitive Law of Bioethics, the Sénat
(the French Parliament’s upper house) adopted an article prohibiting the full
transcription
of the foreign birth certificates of children born trough surrogate arrangements.
This provision is directly meant to “break” the Cour de cassation’s

solution of December 18th 2019. The article will be discussed in
front of the Assemblée nationale, the lower house, and the outcome of
the final vote is uncertain.

The
conflict over the legal parentage of children born trough surrogate arrangements
is not over yet.  To be continued…

The SHAPE v Supreme Litigation:
The  Interaction  of  Public  and
Private  International  Law
Jurisdictional Rules
Written by Dr Rishi Gulati, Barrister, Victorian Bar, Australia; LSE Fellow in Law,
London School of Economics
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The interaction between public and private international law is becoming more
and more manifest. There is no better example of this interaction than the Shape
v Supreme litigation ongoing before Dutch courts, with the most recent decision
in  this  dispute  rendered in  December  2019 in  Supreme Headquarters  Allied
Powers Europe (“SHAPE”) et al v Supreme Site Service GmbH et al (Supreme),
COURT OF APPEAL OF ‘s-HERTOGENBOSCH, Case No. 200/216/570/01, Ruling
of 10 December 2019 (the ‘CoA Decision’).  I  first  provide a summary of  the
relevant facts. Second, a brief outline of the current status of the litigation is
provided.  Third,  I  make  some  observations  on  how  public  and  private
international  law  interact  in  this  dispute.  

1 Background to the litigation

In 2015, the Supreme group of entities (a private actor) brought proceedings (the
‘Main Proceedings’) against two entities belonging to the North Atlantic Treaty
Organisation (‘NATO’) (a public international organisation) before a Dutch district
court for alleged non-payments under certain contracts entered into between the
parties for the supply of fuel (CoA Decision, para 6.1.12). The NATO entities
against whom the claims were brought in question were Shape (headquartered in
Belgium)  and  Allied  Joint  Force  Command  Headquarters  Brunssum  (JFCB)
(having its registered office in the Netherlands). JFCB was acting on behalf of
Shape and concluded certain contracts (called BOAs) with Supreme regarding the
supply of fuel to SHAPE for NATO’s mission in Afghanistan carried out for the
International Security Assistance Force (ISAF) created pursuant to a Chapter VII
Security Council Resolution following the September 11 terrorist attacks in the
United States (CoA Decision, para 6.1.8). While the payment for the fuels supplied
by Supreme on the basis of the BOAs was made subsequently by the individual
states involved in the operations in Afghanistan, ‘JFCB itself also purchased from
Supreme. JFCB paid Supreme from a joint NATO budget. The prices of fuel were
variable.  Monitoring  by  JFCB  took  place…’  (CoA  Decision,  para  6.1.9.  The
applicable law of the BOAs was Dutch law but no choice of forum clause was
included (CoA Decision, para 6.1.9). There was no provision for arbitration made
in the BoAs (CoA Decision, para 6.1.14.1). However, pursuant to a later Escrow
Agreement concluded between the parties, upon the expiry of the BoAs, Supreme
could submit any residual claim it had on the basis of the BOAs to a mechanism
known  as  the  Release  of  Funds  Working  Group  (‘RFWG’).  Pursuant  to  that
agreement, an escro account was also created in Belgium. The RFWG comprises
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of  persons  affiliated  with  JFCB  and  SHAPE,  in  other  words,  NATO’s
representatives (CoA Decision, para 6.1.10). Supreme invoked the jurisdiction of
Dutch  courts  for  alleged  non-payment  under  the  BOAs.  The  NATO  entities
asserted immunities based on their status as international organisations (‘IOs’)
and succeeded  before the CoA meaning that the merits of Supreme’s claims has
not been tested before an independent arbiter yet (more on this at 2). 

In a second procedure, presumably to protect its interests, Supreme also levied
an interim garnishee order targeting Shape’s escrow account in Belgium (the
‘Attachment Proceedings’) against which Shape appealed (see here for a comment
on  this  issue).  The  Attachment  Proceedings  are  presently  before  the  Dutch
Supreme Court where Shape argued amongst other things, that Dutch courts did
not possess the jurisdiction to determine the Attachment Proceedings asserting
immunities from execution as an IO (see an automated translation of the Supreme
Court’s decision here (of course, no guarantees of accuracy of translation can be
made)). The Dutch Supreme Court made a reference for a preliminary ruling to
the European Court of Justice (‘CJEU’) (case C-186/19).  It  is this case where
questions  of  European  private  international  law  have  become  immediately
relevant. Amongst other issues referred, the threshold question before the CJEU
is:

Must Regulation (EU) No 1215/2012 of the European Parliament and of the
Council  of  12  December  2012  on  jurisdiction  and  the  recognition  and
enforcement of judgments in civil and commercial matters (recast) (OJ 2012 L
351, p. 1 [Brussels Recast] be interpreted as meaning that a matter such as that
at issue in the present case, in which an international organisation brings an
action to (i) lift an interim garnishee order levied in another Member State by
the opposing party, and (ii) prohibit the opposing party from levying, on the
same grounds, an interim garnishee order in the future and from basing those
actions on immunity of execution, must be wholly or partially considered to be a
civil  or  commercial  matter  as  referred to  in  Article  1(1)  of  the Brussels  I
Regulation (recast)? 

Whether the claims pertinent to the Attachment Proceedings constitute civil and
commercial matters within the meaning of Article 1 of the Brussels Recast is a
question  of  much  importance.  If  it  cannot  be  characterised  as  civil  and
commercial, then the Brussels regime cannot be applied and civil jurisdiction will
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not exist.  If jurisdiction under the Brussels Recast does not exist, then questions
of IO immunities from enforcement become irrelevant at least in an EU member
state. The CJEU has not yet ruled on this reference. 

2 The outcome so far 

Thus far, the dispute has focused on questions of jurisdiction and IO immunities.
These issues arise in somewhat different senses in both sets of proceedings. 

The Main Proceedings

Shape  and  JFCB  argue  that  Dutch  courts  lack  the  jurisdiction  in  public
international law to determine the claims brought by Supreme as NATO possesses
immunities given its status as an IO (CoA Decision, para 6.1.13). The rules and
problems with the law on IO immunities have been much discussed, including by
this author in this very forum. Two things need noting. First, in theory at least,
the  immunities  of  IOs  such  as  NATO  are  delimited  by  the  concept  of
‘functionalism’ – IOs can only possess those immunities that are necessary to
protect its functional independence. And second, if an IO does not provide for a
‘reasonable alternative means’ of  dispute resolution, then national courts can
breach IO immunities to ensure access to justice. According to the district court,
as the NATO entities had not provided a reasonable alternative means of dispute
resolution to  Supreme,  the former’s  immunities  could be breached.  The CoA
summarised the district court’s decision on this point as follows (CoA Decision,
para 6.1.14): 

[T]he lack of a dispute settlement mechanism in the BOAs, while a petition to
the International Chamber of Commerce was agreed in a similar BOA agreed
with another supplier, makes the claim of an impermissible violation of the
right to a fair trial justified. The above applies unless it must be ruled that the
alternatives available to Supreme comply with the standard in the Waite and
Kennedy judgments: there must be “reasonable means to protest effectively
rights”. The District Court concludes that on the basis of the arguments put
forward by the parties and on the basis of the documents submitted, it cannot
be ruled that a reasonable alternative judicial process is available.

The CoA disagreed with the district court. It said that this was not the type of
case where Shape and JFCB’s immunities could be breached even if there was a
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complete lack of  a ‘reasonable alternative means’  available to Supreme (CoA
Decision, para 6.7.8 and 6.7.9.1). This aspect of the CoA’s Decision was made
possible  because  of  the  convoluted  jurisprudence  of  the  European  Court  of
Human rights where that court has failed to provide precise guidance as to when
exactly IO immunities can be breached for the lack of a ‘reasonable alternative
means’, thereby giving national courts considerable leeway. The CoA went on to
further find that in any event, Supreme had alternative remedies: it could bring
suit against the individual states part of the ISAF action to recover its alleged
outstanding payments (CoA Decision, para 6.8.1); and could have recourse to the
RFWG (CoA Decision,  para  6.8.4).  This  can  hardly  be  said  to   constitute  a
‘reasonable alternative means’ for Supreme would have to raise claims before the
courts of multiple states in question creating a risk of parallel and inconsistent
judgments;  the  claims  against  a  key  defendant  (the  NATO  entities)  remain
unaddressed;  and  the  RFWG  comprises  representatives  of  the  defendant
completely lacking in objective independence. Perhaps the CoA’s decision was
driven by the fact that Supreme is a sophisticated commercial party who had
voluntarily  entered into  the BOAs where the standards of  a  fair  trial  in  the
circumstances can be arguably less exacting (CoA Decision, para 6.8.3).

On the scope of Shape’s and JFCB’s functional immunities, the CoA said that ‘if
immunity is claimed by SHAPE and JFCB in respect of (their) official activities,
that immunity must be granted to them in absolute terms’ (CoA Decision, para
6.7.9.1). It went on to find:

The purchase of fuels in relation to the ISAF activities, to be supplied in the
relevant area of operations in Afghanistan and elsewhere, is directly related to
the fulfilment of the task of SHAPE and JFCB within the framework of ISAF, so
full  functional  immunity  exists.  The  fact  that  Supreme  had  and  has  a
commercial contract does not change the context of the supplies. The same
applies to the position that individual countries could not invoke immunity from
jurisdiction in the context of purchasing fuel. What’s more, even if individual
countries – as the Court of Appeal understands for the time being before their
own national courts – could not invoke immunity, this does not prevent the
adoption of immunity from jurisdiction by SHAPE and JFCB as international
organisations that, in concrete terms, are carrying out an operation on the basis
of  a  resolution of  the United Nations Security  Council  CoA Decision,  para
6.7.9.2).



Acknowledging that determining the scope of an IO’s functional immunity is no
easy task, the CoA’s reasoning is somewhat surprising. The dispute at hand is a
contractual dispute pertaining to alleged non-payment under the BOAs. One may
ask the question as to why a classical  commercial  transaction should attract
functional immunity? Indeed, other IOs (international financial institutions) have
included  express  waiver  provisions  in  their  treaty  arrangements  where  no
immunities exist in respect of business relationships between an IO and third
parties (see comments on the Jam v IFC litigation ongoing in United States courts
by  this  author  here).  While  NATO  is  not  a  financial  institution,  it  should
nevertheless be closely inquired as to why NATO should possess immunities in
respect of purely commercial contracts it enters into. This is especially the case
as the CoA found that the NATO entities in question did not possess any treaty
based immunities (CoA Decision, para 6.6.7), and upheld its functional immunities
based on customary international law only (CoA Decision, para  6.7.1), a highly
contested issue (see M Wood, ‘Do International Organizations Enjoy Immunity
Under Customary International Law?’ (2013) 10 IOLR 2). It is likely that the CoA
Decision would be appealed to the Dutch Supreme Court and any further analysis
must await a final outcome.

The Attachment Proceedings

The threshold question in the Attachment Proceedings is whether Dutch courts
possess civil jurisdiction under the Brussels Recast to determine the issues in that
particular case. If the claim is not considered civil and commercial within the
meaning of Article 1 of the Brussels Recast, then no jurisdiction exists under the
rules of private international law and the claim comes to an end, with the issue of
immunities  against  enforcement  raised  by  the  NATO  entities  becoming
superfluous. This is because if a power to adjudicate does not exist, then the
question  on  the  limitations  to  its  exercise  due  to  any  immunities  obviously
becomes irrelevant. Perhaps more crucially, after the CoA Decision, the ongoing
relevance  of  the  Attachment  Proceedings  has  been  questioned.  As  has  been
noted here:

At the public hearing in C-186/19 held in Luxembourg on 12 December, the
CJEU could not  hide its  surprise  when told  by the parties  that  the Dutch
Appellate Court had granted immunity of jurisdiction to Shape and JCFB. The
judges and AG wondered whether a reply to the preliminary reference would
still be of any use. One should take into account that the main point at the
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hearing was whether the “civil or commercial” nature of the proceedings for
interim measures should be assessed in the light of the proceedings on the
merits (to which interim measures are ancillary, or whether the analysis should
solely address the interim relief measures themselves.

Given that a Supreme Court appeal may still be filed in the Main Proceeding
potentially reversing the CoA Decision, the CJEU’s preliminary ruling could still
be of practical relevance.  In any event, in light of the conceptual importance of
the central question regarding the scope of the Brussels Recast being considered
in the Attachment Proceeding, any future preliminary ruling by the CJEU is of
much  significance  for  European  private  international  law.  Summarising  the
CJEU’s approach to the question at hand, the Dutch Supreme Court said:

The concept  of  civil  and commercial  matters  is  an autonomous concept  of
European Union law, which must be interpreted in the light of the purpose and
system of the Brussels I-bis Regulation and the general principles arising from
the  national  legal  systems  of  the  Member  States.   In  order  to  determine
whether  a  case  is  a  civil  or  commercial  matter,  the  nature  of  the  legal
relationship between the parties to the dispute or the subject of the dispute
must be examined.  Disputes between a public authority and a person governed
by private law may also fall under the concept of civil and commercial matters,
but this is not the case when the public authority acts in the exercise of public
authority.  In order to determine whether the latter is the case, the basis of the
claim brought and the rules for enforcing that claim must be examined.  For the
above, see, inter alia, ECJ 12 September 2013, Case C-49/12, ECLI: EU: C:
2013: 545 (Sunico), points 33-35, ECJ 23 October 2014, Case C ? 302/13, ECLI:
EU: C: 2014: 2319 (flyLal), points 26 and 30, and CJEU 9 March 2017, case
C-551/15,  ECLI:  EU:  C:  2017:  193  (Pula  Parking),  points  33-34  (see  the
automated  translation  of  the  Supreme  Court’s  decision  cited  earlier,  para
4.2.1). 

There is not the space here to explore the case law mentioned above in any detail.
Briefly, if the litigation was taken as a whole with the analysis taking into account
the nature of  the Main Proceedings as  informing the characterisation of  the
Attachment Proceedings , there would be a close interaction between the scope of
functional immunity and the concept of civil and commercial. If an excessively



broad view of functional immunity is taken (as the CoA has done), then it becomes
more likely that the matter will not be considered civil and commercial for the
purposes of the Brussels system as the relevant claim/s can said to arise from the
exercise of public authority by the defendants. However, as I said earlier, it is
somewhat puzzling as to why the CoA decided to uphold the immunity of the
defendants in respect of a purely commercial claim. 

However, it is worth noting that in some earlier cases, while the CJEU seem to
take a relatively narrow approach to the scope of the Brussels system (CJEU Case
C-29/76, Eurocontrol).  More recent case law has taken a broader view.  For
example, in Pula Parking, para. 39, the CJEU said ‘Article 1(1) of Regulation No
1215/2012  must  be  interpreted  as  meaning  that  enforcement  proceedings
brought by a company owned by a local authority…for the purposes of recovering
an unpaid debt for parking in a public car park the operation of which has been
delegated to that company by that authority, which are not in any way punitive
but merely constitute consideration for a service provided, fall within the scope of
that  regulation’.  If  the  true  nature  and  subject  of  Supreme’s  claims  are
considered,  it is difficult to see how they can constitute anything but civil and
commercial within the meaning of the Brussels system in light of recent case law,
with the issue of IO immunities a distraction from the real issues. It  will  be
interesting to see if the CJEU consolidates its recent jurisprudence or prefers to
take a narrower approach.

3 The interaction between public and private international law?

In the Main Proceedings, in so far as civil jurisdiction is concerned, already, the
applicable law to the BOAs is Dutch law and Dutch national courts are perfectly
suited  to  take  jurisdiction  over  the  underlying  substantive  dispute  given the
prevailing connecting factors.  As the CoA determined that the NATO entities
tacitly  accepted  the  jurisdiction  of  the  Dutch  courts  the  existence  of  civil
jurisdiction does not seem to be at issue (CoA Decision, para 6.5.3.4). Clearly, in a
private international law sense, Dutch courts are manifestly the suitable forum to
determine this claim. 

However, on its face, the norms on IO immunities and access to justice require
balancing (being issues relevant to both public and private international law). As
the  district  court  found,  if  an  independent  mechanism  to  resolve  a  purely
commercial dispute (such as an arbitration) is not offered to the claimant,    IO

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-29/76
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-29/76
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-29/76
http://curia.europa.eu/juris/liste.jsf?num=C-551/15


immunities can give way to ensure access to justice. Indeed, developments in
general  international  law  require  the  adoption  of  a  reinvigorated  notion  of
jurisdiction where access to justice concerns should militate towards the exercise
of jurisdiction where not doing so would result in a denial of justice. Mills has
said:

The effect of the development of principles of access to justice in international
law also has implications when it comes to prohibitive rules on jurisdiction in
the form of the immunities recognised in international law…Traditionally these
immunities have been understood as ‘minimal’ standards for when a state may
not assert jurisdiction — because the exercise of jurisdiction was understood to
be a discretionary matter of state right, there was no reason why a state might
not give more immunity than required under the rules of international law. The
development of principles of access to justice, however, requires a state to
exercise its jurisdictional powers, and perhaps to expand those jurisdictional
powers as a matter of domestic law to encompass internationally permitted
grounds  for  jurisdiction,  or  even  to  go  beyond  traditional  territorial  or
nationality-based jurisdiction (A Mills, ‘Rethinking Jurisdiction in International
Law’ (2014) British Yearbook of International Law, p. 219).

The Main Proceedings provide an ideal case where civil jurisdiction under private
international law should latch on to public international law developments that
encourage the exercise of national jurisdiction to ensure access to justice. Not
only private international  law should be informed by public international  law
developments, the latter can benefit from private international law as well. I have
argued elsewhere that private international law techniques are perfectly capable
of  slicing  regulatory  authority  with  precision  so  that  different  values  (IO
independence v access to justice) can both be protected and maintained at the
same time (see here). Similarly, in the Attachment Proceedings, a reinvigorated
notion  of  adjudicative  jurisdiction  also  demands  that  the  private  and  public
properly inform each other. Here, it is of importance that the mere identity of the
defendant  as  an international  public  authority  or  the mere invocation of  the
pursuit of public goals (such as military action) does not detract from properly
characterising the nature of a claim as civil and commercial. More specifically,
any ancillary proceeding to protect a party’s rights where the underlying dispute
is purely of a commercial nature ought to constitute a civil and commercial matter
within the meaning of the Brussels system. Once civil jurisdiction in a private

https://kclpure.kcl.ac.uk/portal/en/theses/securing-a-fair-trial-against-international-organisations(304e09a0-01ea-4713-bacf-0dfd85d06fb5).html


international law sense exists, then any immunities from enforcement asserted
under public  international  law ought  to  give way to  ensure that  the judicial
process cannot be frustrated by lack of enforcement at the end. It remains to be
seen what approach the CJEU takes to these significant and difficult questions
where the public and private converge.  

To  conclude,  only  a  decision  on  the  merits  after  a  full  consideration  of  the
evidence can help determine whether Supreme’s (which itself is accused of fraud)
claims against Shape et al can be in fact substantiated. In the absence of an
alternative remedy offered by the NATO entities,  if  the Dutch courts  do not
exercise  jurisdiction,  we  may  never  know  whether  its  claims  are  in  fact
meritorious. 


