Asser’'s Enduring Vision: The
HCCH Celebrates its 125th
Anniversary

By the Permanent Bureau of the Hague Conference on Private International Law

On 12 September 1893, Tobias Asser, Dutch Jurist, Scholar and Statesman,
realised a vision: he opened the first Session of the Hague Conference on Private
International Law (HCCH). Today, exactly 125 years later, the HCCH celebrates
Asser’s vision and the occasion of this First Session with a solemn ceremony in
the presence of his Majesty The King Willem-Alexander of the Netherlands.

Believing passionately that strong legal frameworks governing private cross-
border interactions among people and businesses not only make a life across
borders easier, but are also apt to promote peace and justice globally, Asser
conceived the HCCH as multilateral platform for dialogue, discussion, negotiation
and collaboration. Asser organised this first Session to canvass issues relating to
general civil procedure and jurisdiction. More specifically, delegates, who hailed
from 13 States, dealt with subject matters comprising marriage, the form of
documents, inheritance/wills/gifts and civil procedure. The First Session was a
great success producing the Hague Convention on Civil Procedure. This
instrument was adopted during the Second Session in 1894 and signed on 14
November 1896. Its entry into force on 23 May 1899 coincided with the first
Hague Peace Conference - another of Asser’s great visions. The global community
honoured the enormous value of Asser’s vision in 1911, bestowing upon him the
Nobel Peace Prize for instigating the First Session of the Hague Conference on
Private International Law to “prepare the ground for conventions which would
establish uniformity in international private law and thus lead to greater public
security and justice in international relations.” (J] G Lgvland, Chairman of the
Nobel Committee, Presentation Speech, Oslo, 10 December 1911).

Since this First Session, the HCCH has gone forth to develop an array of private
international law instruments in the areas of international child protection and
family law, international civil procedure and legal cooperation as well as
international commercial and finance law. It is the pre-eminent international
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organisation for the development of innovative, global solutions in private
international law. The HCCH remains steeped in Asser’s vision. It continues to
connect, protect, and cooperate. Since 1893.

The race is on: German reference
to the CJEU on the interpretation
of Art. 14 Rome I Regulation with
regard to third-party effects of
assignments

By Prof. Dr. Peter Mankowski, University of Hamburg

Sometimes the unexpected simply happens. Rome I aficionados will remember
that the entire Rome I project was on the brink of failure since Member States
could not agree on the only seemingly technical and arcane issue of the law
applicable to the third-party effects of assignments of claims. An agreement to
disagree saved the project in the last minute, back then. Of course, this did not
make the issue vanish - and this issues concerns billion euro-markets in the
financial industry. In the spring of this year the Commission finally ventured to
table a Proposal COM (2018) 96 final for a separate Regulation. This was the
result of extensive preparation - and does yet deviate in important respects from
the majority results reached in a very prominently staffed expert commission. The
Commission proposes a compromise and combined model. Regardless of the
degree to which one agrees or disagrees with this proposal (for discussion see
Peter Mankowski, Recht der Internationalen Wirtschaft [RIW] 2018, 488; Andrew
Dickinson, IPRax 2018, 337; Michael F. Miiller, Zeitschrift fur Europaisches
Wirtschaftsrecht [EuZW] 2018, 522; Leplat, Petites Affiches n° 155, 3 aofit 2018,
3), one thing should be clear: The proposed model does definitely not form part of
the still lex lata.
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And now enter the surprise guest. Astonishingly, for ten years after the
implementation of Rome I not a single reference to the CJEU had been made on
the relevance which Art. 14 Rome [ might have in the said regard. But once the
Proposal is out, the Oberlandesgericht Saarbrucken (decision of 8 August 2018,
case 4 U 109/17) simply did it. The decision is excellently structured and well
researched. The questions submitted to the CJEU are pin-point accurate. They
follow a strict line. In the author’s translation they read:

1. Is Art. 14 Rome I Regulation applicable to the third-party effects of
multiple assignments of the same claim by the same assignor?

2. If the first question is to be answered in the affirmative: Which law is
applicable to such third-party effects?

3. If the first question is to be answered in the negative: Is Art. 14 Rome I
Regulation to be applied per analogiam?

4. If the third question is to be answered in the affirmative: Which law is
applicable to such third-party effects?

Multiple assignments of the same claim by the same assignor are particularly a
field where applying the law of the assignor’s habitual residence scores and
applying the lex causae of the claim assigned fares not too badly whereas
applying the law governing the relation between assignor and assignee fails.

But the more interesting question of course is whether the recent reference will
interfere with the progress which the Commission Proposal might make. Will
Council and Parliament wait for the CJEU to point into any direction for the lex
lata? And if the CJEU will utter an opinion as to substance, which influence will it
exert on the substance of a possible lex ferenda?

If one dares to employ the crystal maze and to conduct some Kirchberg astrology
the most likely outcome of the reference procedure might be that the CJEU will
answer the first and third questions submitted in the negative thus rendering any
answer to the second and fourth questions obsolete. In the light of the drafting
history how Art. 14 Rome I Regulation was rescued in the last minute (see the
dramatic account by the Dutch delegate, Pauline van der Grinten, in: Westrik/van
der Weide (eds.), Party Autonomy in International Property Law [2011] p. 145,
154-161) this would be a sound way out for the CJEU leaving all liberty and
leeway possible for Commission, Council and Parliament.



German Supreme Court refuses to
enforce Polish judgment for
violation of the German ordre
public

It doesn’t happen too often that a Member State refuses enforcement of a
judgment rendered in another Member State for violation of the ordre public. But
in a decision published yesterday exactly this happened: The German Supreme
Court (Bundesgerichtshof - BGH) refused to recognize and enforce a Polish
judgment under the Brussels I Regulation (before the recast) arguing that
enforcement would violate the German public policy, notable freedom of speech
and freedom of the press as embodied in the German Constitution. With this
decision, the highest German court adds to the already difficult debate about
atrocities committed by Germans in Poland during WW II.

The facts of the case were as follows:

In 2013, the ZDF (Zweites Deutsches Fernsehen), one of Germany’s main public-
service television broadcaster, announced the broadcasting of a documentary
about the liberation of the concentration camps Ohrdruf, Buchenwald and
Dachau. In the announcement, the camps Majdanek and Auschwitz were
described as “Polish extermination camps”. Following a complaint by the Embassy
of the Republic of Poland in Berlin, the ZDF changed the text of the
announcement to “German extermination camps on Polish territory”. At the same
time, the applicant, a Polish citizen and former prisoner of the Auschwitz-
Birkenau and Flossenburg concentration camps, complained to the ZDF claiming
that his personal rights had been violated and demanded, among other things, the
publication of an apology.

In 2013, the ZDF apologized to the applicant in two letters and expressed its
regret. In spring 2016 it also published a correction message expressing its regret
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for the “careless, false and erroneous wording” and apologising to all people
whose feelings had been hurt as a result. At the end of 2016, on the basis of an
action he had brought in Poland in 2014, the applicant obtained a second instance
judgment of the Cracow Court of Appeal requiring the ZDF to publish an apology
on the home page of its website (not just anywhere on the website) for a period of
one month expressing its regrets that the announcement from 2013 contained
“incorrect wording distorting the history of the Polish people”. The ZDF published
the text of the judgment on its home page from December 2016 to January 2017,
however, only via a link. The applicant considered this publication to be
inadequate and, therefore, sought to have the Polish judgment enforced in
Germany.

The Regional Court Mainz as well as the Court of Appeal Koblenz declared the
judgment enforceable under the Brussels I Regulation (Reg. 44/2001). The
German Federal Supreme Court, however, disagreed. Referring to Article 45
Brussels I Regulation, the Court held that enforcement of the judgment would
result in a violation of the German ordre public because the exercise of state
power to publish the text of the judgment prepared by the Cracow Court of
Appeal would clearly violate the defendant’s right to freedom of speech and
freedom of press as embodied in Article 5(1) of the German Constitution
(Grundgesetz - GG) as well as the constitutional principle of proportionality.

The Court clarified that the dispute at hand did not concern the defendant’s
original announcement - which was incorrect and, therefore, did not enjoy the
protection of Article 5(1) GG - but only the requested publication of pre-
formulated text. This text - which the ZDF, according to the Cracow court, had to
make as its own statement - represented an expression of opinion. It required the
ZDF to regret the use of “incorrect wording distorting the history of the Polish
people” and to apologize to the applicant for the violation of his personal rights, in
particular his national identity (sense of belonging to the Polish people) and his
national dignity. To require the ZDF to published a text drafted by someone else
as its own opinion would, therefore, violate the ZDF’s fundamental rights under
Article 5(1) GG. In addition, it would violate the constitutional principle of
proportionality. The defendant had corrected the disputed wording “Polish
concentration camps”, which had been available for four days, on the day of the
objection by the Embassy of the Republic of Poland. Even before the decision of
the Court of Appeal, the ZDF had personally asked the applicant for an apology in



two letters and also published an explanatory correction message with a request
for apology addressed to all those concerned.

The official press release is available here. The full German decision can be
downloaded here.

IM Skaugen SE v MAN Diesel &
Turbo SE [2018] SGHC 123

In IM Skaugen SE v MAN Diesel & Turbo SE [2018] SGHC 123, the Singapore
High Court had the occasion to discuss and resolve various meaty private
international law issues. The facts concerned the alleged negligent or fraudulent
misrepresentation by the defendants on the fuel consumption of a specific model
of engine that was sold and installed into ships owned by the plaintiffs. The issue
before the court was whether the Singapore courts had jurisdiction over the
misrepresentation claim. The defendants were German and Norwegian
incorporated companies so the plaintiffs applied for leave to serve the writ out of
Singapore. This entailed fulfilling a 3 stage process, following English common
law rules: (1) a good arguable case that the case falls within one of the heads set
out in the Rules of Court, Order 11, (2) a serious issue to be tried on the merits,
and (3) Singapore is forum conveniens on applying the test set out in The Spiliada
[1987] AC 460. Stages (1) and (3) were at issue in the case.

The judgment, by Coomaraswamy J, merits close reading. The main private
international law issues can be summarised as follows:

(a) Choice of law is relevant when assessing the heads of Order 11 of the Rules of
Court.

The plaintiffs had relied on Order 11 rule 1(f) and rule 1(p). Rule 1(f) deals with
tortious claims and the court proceeded by ascertaining where the tort was
committed. According to the court, this question was to be answered by the lex
fori. If the tort was committed abroad, the court held that choice of law for tort
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then came into play: the court must then determine if the tort satisfied
Singapore’s tort choice of law rule, ie the double actionability rule. It should be
noted that the Court of Appeal in Rickshaw Investments Ltd v Nicolai Baron von
Uexkull [2007] 1 SLR(R) 377 had held that the double actionability rule will apply
even in relation to local torts (as the flexible exception may displace Singapore
law to point to the law of a third jurisdiction). The double actionability rule thus
remains relevant when assessing Order rule 1(f) whether the tort is committed
abroad or in Singapore.

(b) ‘damage’ for the purposes of Order 11 rule 1(f)(ii) is not limited to direct
damage.

Order 11 rule 1(f)(ii) is in these terms: ‘the claim is wholly or partly founded on,
or is for the recovery of damages in respect of, damage suffered in Singapore
caused by a tortious act or omission wherever occurring.” The court held that
‘damage’ for the purposes of rule 1(f)(ii) included the increased fuel expenditure
and reduction in capital value of the ships due to the fuel inefficient engines
suffered not just by the original owners of the ships at the time of the
misrepresentation, but also the subsequent purchasers of the ships. On the facts,
the court held that the damage suffered by the subsequent purchasers arose
directly from the misrepresentation as the misrepresentation was also intended to
be relied upon by them. Further, the court held that, even if that had not been the
case, direct damage is not required under rule 1(f)(ii). The difference in wording
between Order 11 rule 1(f) and the UK CPR equivalent (CPR PD6B para 3.1(9))
makes the decision on this point less controversial than the reasoning in Four
Seasons v Brownlie [2017] UKSC 80, [2018] 1 WLR 192.

(c) The test used to ascertain whether ‘the claim is founded on a cause of action
arising in Singapore’ for the purposes of Order 11 rule 1(p) differs from the
substance test which applies to determine the loci delicti in a multi-jurisdictional
tort situation for the purposes of the double actionability rule.

The former test derives from Distillers Co (Biochemicals) Ltd v Thompson [1971]
AC 458. The court observed that the Distiller’s test is more plaintiff-centric
compared to the substance test used for the purposes of the double actionability
rule because Order 11 rule 1(p) ‘requires the court to view the facts of the case
through the cause of action which the plaintiff has sought to invoke.” Whereas,
the latter test is ‘the more general and more factual question “where in substance



did the tort take place.”” (para [166], emphasis in original). This point will likely
be revisited by the Court of Appeal, not least because it had, as the court itself
acknowledged, cited the Distillers test as authority for the substance test in JIO
Minerals FZC v Mineral Enterprises [2011] 1 SLR 391.

(d) Whether Singapore is forum conveniens for the purposes of a setting aside
application and whether Singapore is forum non conveniens for the purposes of a
stay application should be assessed with reference to current facts.

Norway and Germany were potential alternative fora for the action. After leave
had been given to serve out of jurisdiction in the ex parte hearing, the plaintiffs
commenced proceedings in Norway as a protective measure. No proceedings
were commenced in Germany. This meant that, under the Lugano Convention, the
Norwegian courts had priority over the German courts. The court treated this as
indicating that the courts of Germany ceased to be an available forum to the
parties. This was significant, given that the court had earlier held that the loci
delicti was Germany. The defendants argued that the commencement of
Norwegian proceedings was to be ignored and the application to set aside service
out of jurisdiction was to be assessed solely with reference to the facts which
existed at the time when leave to serve out of jurisdiction was granted. The effect
of the defendants’ argument would be that the setting aside application would be
determined on the basis that Germany was an available forum, while their
alternative prayer for a stay would be determined on the basis that Germany was
an unavailable forum. The potential for wastage in time and costs is clear on this
argument and the court rightly took a common sense and practical approach on
this issue.

(e) The possibility of a transfer of the case from the Singapore High Court
(excluding the SICC) to the Singapore International Commercial Court (SICC) is a
relevant factor in the Spiliada analysis.

This had previously been confirmed by the Court of Appeal in Rappo, Tania v
Accent Delight International Ltd [2017] 2 SLR 265. The SICC is a division of the
Singapore High Court which specialises in international commercial litigation. Its
rules allow for a question of foreign law to be determined on the basis of
submissions instead of proof. Further, the bench includes International Judges
from not only common law but also civil law jurisdictions. The court held that the
specific features of the SICC and the possibility of the transfer of the case to the



SICC weighed in favour of Singapore being forum conveniens compared to
Norway and Germany.

(f) In a setting-aside application, where the plaintiffs have succeeded in showing
that Singapore is the prima facie natural forum in the first stage of the Spiliada
test, the burden of proof shifts to the defendants to show why they would suffer
substantial injustice if the action were to proceed in Singapore.

In an Order 11 case, the second stage of the Spiliada test usually operates to give
the plaintiffs a second bite of the cherry should they fail to establish Singapore is
the natural forum under the first stage of the test. The plaintiffs are allowed to
put forward reasons why they would suffer substantial injustice if trial takes place
in the natural forum abroad. Very interestingly, the court held that where, as on
the facts of the case, the plaintiff had already satisfied the burden of showing that
Singapore is the natural forum under the first stage of the Spiliada test, the
burden then shifts to the defendants to show why they would suffer substantial
injustice if trial took place in Singapore.

The case is on appeal to the Court of Appeal. Its judgment is eagerly anticipated.

The Russian Supreme Court’s
guidelines on private international
law

The Russian Supreme Court has published the English translation of the
guidelines on Russian private international law, issued in Russian on 27 June
2017 (ruling No 23 ‘On Consideration by Commercial Courts of Economic
Disputes Involving Cross-Border Relations’).

The ruling is binding on all the lower courts in Russia: from time to time the
Russian Supreme Court gathers in a plenary session to discuss the case law
approaches to controversial matters in a particular field of law. It then adopts
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binding guidelines to ensure a uniform application of law in the future (this role of
the Supreme Court is based on art. 126 of the Constitution and arts. 2 and 5 of
the law on the Supreme Court of the Russian Federation of 2 February 2014).

The 2017 guidelines are based on more than a decade of case law, as the previous
plenary session on private international law was dated 2003.

The guidelines, briefly sketched below, are divided to seven parts, dedicated to
the general issues (1), the international jurisdiction of the Russian commercial
courts (2), the law applicable to corporation (3), the service of documents (4), the
requirements relating to the consular legalisation of foreign documents (5), the
application of foreign law (6) and the provisional protective measures (7).

1. In the first part of the guidelines, the Supreme Court explains which disputes
have an international character (at [1]). It also recalls the rules on absolute
(international) and relative (national) jurisdiction (at [1], further detailed at [8]).

2. Part two is dedicated to the international jurisdiction of Russian commercial
courts.

- The Supreme Court lists the matters within the exclusive jurisdiction of the
Russian commercial courts (at [5]). If a foreign court accepts jurisdiction in
violation of the rules on exclusive jurisdiction of Russian commercial courts, the
foreign decision will not be recognised or enforced in Russia (at [4]).

- Several guidelines deal with the choice of court. Parties may choose a court in
relation to an existing or a future dispute arising out of any relationship, be it
contractual or non-contractual (at [6]). Some substantive and formal requirements
relating to the choice of court agreement, including tacit submission, are
discussed in detail. Two foreign parties may choose a Russian commercial court.
Parties may choose to litigate at the ‘court of the defendant’ or ‘the court of the
claimant’ (last four paragraphs of [6], [7]-[9], [11] and [18]). The principle of
party autonomy in relation to the choice of court is also emphasised later in the
guidelines (at [17]; especially in the third paragraph).

- The guidelines confirm the severability of the court choice clause (at [10]), the
survival of such clause after the termination of the contract and declaring
contract invalid (at [10]), and touch upon the lis pendens with a foreign court (at

[11D).



- The Supreme Court recalls the principle of close connection underpinning the
rules on the jurisdiction of the Russian courts. It then names a number of factors
to be assessed in order to establish a close connection between the dispute and
Russia (at [13]-[16]). For this purpose, the concept of activity in Russia is not
confined to the registration of an affiliate or a registered office in the Russian
trade register. Any activity in Russia should be taken into consideration. It may
be, for example, the use of a website with a domain name ‘.ru’ or ‘.su’ to approach
the Russian market (at [16]).

3. The third part of the guidelines is dedicated to the law applicable to
corporations. After recalling that the Russian conflict of laws rules rely on the
theory of incorporation (at [19], third paragraph), the Supreme Court explains
which documents should be filed with the court (or consulted by the court of its
own motion) to identify the country of a company’s incorporation (at [19]). Failure
of the first or second instance court to establish this constitutes a ground for
cassation (at [22], last paragraph). The Supreme Court also discusses the law
applicable to some aspects of company’s representation (at [20]-[25]).

4. The fourth part of the guidelines deals with the service of documents (at
[26]-[28]): the service of foreign documents on a Russian party, the service of
Russian documents on a foreign party, and the relevant procedural terms (at
[29]-[31]).

Two points are worth noting. First, if several international instruments on
international legal cooperation containing requirements relating to the service of
documents apply, the instrument allowing the fastest and the most informal
service prevails (at [28]).

Second, the awareness of a foreign party of the proceedings is presumed, if the
court publishes the information about the time and the place of the hearing on its
website (at [37]; let us note, most information on the websites is in Russian). In
the meantime, a broad range of evidence may be presented to prove awareness of
the proceedings on the part of the foreign party (at [36]).

5. Part five discusses the requirements of apostille and consular legalisation of
foreign documents (at [39]-[41]).

6. Part six deals with the application of foreign law. If a dispute is governed by a
foreign law, Russian commercial courts have the duty to apply foreign law (at
[42]). The parties have no obligation to inform the court on the content of foreign



law. However, the court may require a party to do so. If the party does not
comply, it may not invoke the court’s failure to establish the content of foreign
law later in the proceedings, provided that the court takes reasonable measures
to establish the content of foreign law (at [44]). The guidelines contain some
general recommendations for the lower courts on the way to take such measures
(at [45]-[46]).

7. Part seven is dedicated to provisional protective measures.

- A provisional protective measure can be taken by a Russian court if it has
‘effective’ jurisdiction regarding the measure. The Supreme Court describes
situations in which a Russian court has ‘effective’ jurisdiction (at [49]).

- The enforcement of a provisional protective measure granted by a foreign court
falls outside the scope of instruments regulating international legal cooperation
(at [50]).

- A foreign antisuit injunction cannot prevent a Russian commercial court from
hearing the dispute, if the Russian court finds that it has jurisdiction regarding
the dispute (at [52]).

Towards a European Commercial
Court?

The prospect of Brexit has led a number of countries on the European continent
to take measures designed to make their civil justice systems more attractive for
international litigants: In Germany, the so-called “Justice Initiative Frankfurt”,
consisting of lawyers, judges, politicians and academics, has resulted in the
creation of a special chamber for commercial matters at the District Court in
Frankfurt which will, if both parties agree, conduct the proceedings largely in
English (see here). In France, an English-language chamber for international
commercial matters was established at the Cour d’appel in Paris, adding a second
instance to the English-speaking chamber of commerce at the Tribunal de
commerce in Paris (see here). In the Netherlands, the Netherlands Commercial
Court and the Netherlands Commercial Court of Appeal will soon begin their
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work as special chambers of the Rechtbank and the Gerechtshof Amsterdam (see
here). And in Belgium, the government plans to establish a Brussels International
Business Court (see here). Clearly: the prospect of Brexit has stirred up the
European market for international litigation.

The interesting question, however, is whether the above-mentioned measures will
yield much success? Will Germany, France, the Netherlands or Belgium manage
to convince internationally active companies to settle their disputes on the
European continent rather than in London? Doubts are in order. To begin with,
the many national initiatives vary considerably in detail and, thus, send rather
diffuse signals to the business community. Moreover, most of the measures that
have been taken or are being planned so far, notably those in Germany and
France do not go far enough. They focus too much on English as the court
language and neglect other factors that contribute to the outstanding success of
London as a place for settling international disputes. This includes, for example, a
pronounced service mentality that goes hand in hand with a strict orientation
towards the special litigation needs of international companies. In any case, it is
doubtful whether the withdrawal of London from the European judicial area can
be compensated through national initiatives.

So, what can the remaining Member States do to offer European and other
companies an attractive post-Brexit forum to settle their disputes? In a soon to be
published study for the European Parliament I suggest a package of measures,
one of which envisions the establishment of a European Commercial Court. This
Court would complement the courts of the Member States and offer commercial
litigants one more forum for the settlement of international commercial disputes.
It would come with a number of advantages that national courts are not able to
offer.

Advantages

To begin with, a European Commercial Court would be a truly international
forum. As such it could better respond to the needs of international commercial
parties than national courts which are embedded in existing national judicial
structures. In particular, it could better position itself as a highly experienced and
neutral forum for the settlement of international disputes: just like an
international arbitral tribunal, it could be equipped with experienced commercial
law judges from different states. These judges would ensure that the Court has


https://conflictoflaws.de/2018/this-one-is-next-the-netherlands-commercial-court/
https://conflictoflaws.de/2018/the-belgian-government-unveils-its-plan-for-the-brussels-international-business-court-bibc/

the necessary legal expertise and experience to settle international disputes. And
they would credibly signal that the Court offers neutral dispute settlement that is
unlikely to favour one of the parties. A European Commercial Court could,
therefore, offer commercial parties much of what they get from international
commercial arbitration - without sacrificing the advantages associated with a
state court.

A European Commercial Court, however, would not only enrich the European
dispute settlement landscape and offer international commercial litigants an
additional, an international forum for the settlement of their disputes. It could
also participate more convincingly in the global competition for international
disputes that has gained momentum during the past years and triggered the
establishment of international commercial courts around the world: Singapore,
for example, opened the Singapore International Commercial Court in 2015 to
offer a special court for cases that are “of an international and commercial
nature”. Qatar has been running the Qatar International Court and Dispute
Resolution Centre (QICDRC) for a number of years by now. Abu Dhabi is hosting
the Abu Dhabi Global Markets Courts (ADGMC) and Dubai is home to the
International Financial Centre Courts (DIFC). And in 2018 China joined the
bandwagon and created the China International Commercial Court (CICC) for
countries along the “New Silk Road” as part of the OBOR (One Belt, One Road)
initiative. The establishment of a European Commercial Court would be a good
and promising response to these developments. The more difficult question,
however, is whether the EU would actually be allowed to establish a new
European court?

Competence

Under the principle of conferral embodied in Article 5 TEU, the EU may only act
within the limits of the competences conferred upon it by the Member States in
the Treaties to attain the objectives set out therein. With regard to the
establishment of a European Commercial Court the EU could rely on Article 81
TFEU. This provision allows the EU to adopt measures to improve judicial
cooperation in civil matters having cross-border implications. In particular, it
allows the EU to adopt measures that improve access to justice (Article 81(2)
lit. e) TFEU) and eliminate obstacles to the proper functioning of civil proceedings
(Article 81(2) lit. f) TFEU). A European Commercial Court could be understood to
do both: improving access to justice and eliminating obstacles to the proper
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functioning of civil proceedings. However, would it also fit into the overall
European judicial architecture? Above all: would the CJEU accept and tolerate
another European court?

Doubts are in order for at least two reasons: first, according to TEU and TFEU it
is the CJEU that is entrusted with the final interpretation of EU law. And, second,
the CJEU has recently - and repeatedly - emphasized that it does not want to
leave the interpretation of EU law to other courts. However, both considerations
should not challenge the establishment of a European Commercial Court because
that Court would not be responsible for interpreting European law, but for
settling international disputes between commercial parties. It would - like any
national court and any arbitral tribunal - primarily apply national law. And, as far
as it is concerned with European law, the Court should be entitled and required to
refer the matter to the CJEU. A European Commercial Court would, therefore,
recognize and, in fact, defer to the jurisdiction the CJEU.

Challenges

The establishment of a European Commercial Court would be a good response to
the many challenges international commercial litigation is currently facing. In
order to succeed, however, the Court would have to be accepted by the business
community. To this end the Court would require staff, equipment and procedures
that meet the highest standards of professional dispute resolution. In addition, the
Court would have to be fully integrated into the European judicial area and
benefit from all measures of judicial cooperation, in particular direct enforcement
of its judgments. Ensuring all this would certainly not be easy. However, if
properly established a European Commercial Court would enrich and strengthen
the European dispute resolution landscape. And it would contribute to the
development of a strong and globally visible European judicial sector.

What do you think?



Talag v Greek public policy:
Operation successful, patient
dead...

A talaq divorce is rarely knocking at the door of Greek courts. A court in
Thessaloniki dismissed an application for the recognition of an Egyptian talaq,
invoking the public policy clause, despite the fact that the application was filed by
the wife. You can find more information about the case, and check my brief
comment here.

What puzzles me though is whether there are more jurisdictions sharing the same
view. Personally I don't feel at ease with this ruling for a number of reasons. But
prior to that, a couple of clarifications:

1. This case bears no resemblance to the Sahyouni saga. The spouses have
no double nationality: The husband is an Egyptian, the wife a Greek
national.

2. There was no back and forth in their lives: they got married in Cairo, and
lived there until the talaqg was notarized. Following that, the spouse
moved to Greece, and filed the application at the place of her new
residence.

3. Unlike Egypt, Greece is not a signatory of the 1970 Hague Convention on
the Recognition of Divorces and Legal Separations.

4. There is no bilateral agreement between the two countries in the field.

I'm coming now to the reasons of my disagreement with the judgment’s outcome.

1. The result is not in line with the prevalent view in a number of European
jurisdictions: From the research I was able to conduct, it is my
understanding that Austria, Germany, France, Italy, Spain, the
Netherlands, Norway, and Switzerland, do not see any public policy
violation, when the wife takes the initiative to apply for recognition of the
talaq.
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2. The reasoning of the court is a verbatim reiteration of an Athens Court of
Appeal judgement from the ‘90s. It reads as follows: Solely the
recognition of such an act would cause profound disturbance to the Greek
legal order, if its effects are to be extended and applied in Greece on the
basis of the Egyptian applicable rules. What is actually missing is the
reason why recognition will lead to profound disturbance, and to whom.
Surely not to the spouse, otherwise she wouldn'’t file an application to
recognize the talaq.

3. It should be remembered that the public policy clause is not targeting at
the foreign legislation applied in the country of origin or the judgment per
se; moreover, it focuses on the repercussions caused by the extension of
its effects in the country of destination. Given the consent of the spouse, I
do not see who is going to feel disturbed.

4. Recognition would not grant carte blanche for talaq divorces in Greece.
As in other jurisdictions, Greece remains devoted to fundamental rights.
What makes a difference here is the initiative of the spouse. In other
words, the rule remains the same, i.e. no recognition, unless there’s
consent by the wife. Consent need not be present at the time the talaq
was uttered or notarized; it may be demonstrated at a later stage, either
expressly or tacitly. I guess nobody would seriously argue that consent is
missing in the case at hand.

5. Talking about consent, one shouldn’t exclude an ex ante tacit agreement
of the spouses for financial reasons. It has been already reported that all
remaining options for a spouse in countries where Sharia is predominant
are much more complicated, time-consuming, cumbersome, and
detrimental to the wife. Take khul for example: It is indeed a solution, but
at what cost for the spouse...

6. Last but not least, what are the actual consequences of refusal for the
spouse? She will remain in limbo for a while, until she manages to get a
divorce decree in Greece. But it won’t be an easy task to accomplish, and
it will come at a heavy price: New claim, translations in Arabic, service in
Egypt (which means all the 1965 Hague Service Convention conditions
need to be met; Egypt is very strict on the matter: no alternative methods
allowed!); and a very careful preparation of the pleadings, so as to avoid a
possible stay of proceedings, if the court requires additional information
on Egyptian law (a legal information will most probably double the cost of
litigation...).



For all the reasons aforementioned, I consider that the judgment is going to the
wrong direction, and a shift in Greek case law is imperative, especially in light of
the thousands of refugees from Arab countries who are now living in the country.

As I mentioned in the beginning, any information on the treatment of similar
cases in your jurisdictions is most welcome.

From the editors’ desk: Relaunch
of conflictoflaws.net!

Dear readers,

Conflictoflaws.net has been around for 12 years by now. It has developed into one
of the most relevant platforms for the exchange of information and the discussion
of topics relating to conflict of laws in a broad sense. And while the world has
changed a lot during the past 12 years the look of conflictoflaws.net has basically
remained the same. Today this is going to change:

We are happy to announce that www.conflictoflaws.net has received a (slightly)
new design!

As you will see, we have tried to keep the overall simple appearance of the blog
while giving it a slightly more modern touch. As regards the structure, however,
there is one major change. As of today, posts will come in two different
categories: “views” and “news”. Under “views” posts with independent content
(case notes, comments, etc.) will be displayed”. Posts under “news” will convey all
sorts of information (relating to, for example, conference announcements, book
releases, job vacancies, call for papers, etc.).

We hope that you will like the new design and find the new structure useful.
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Should you have any comments or experience problems please get in touch.
Needless to say that the same holds true, if you wish to share “views” and “news”!

Best wishes and happy reading!

The editors

Islamic Marriage and English
Divorce - a new Decision from the
English High Court

In England, almost all married Muslim women have had a nikah, a religious
celebration. By contrast, more than half of them have not also gone through a
separate civil ceremony, as required under UK law. The often unwelcome
consequence is that, under UK law, they are not validly married and therefore
insufficiently protected under UK law: they cannot claim maintenance, and they
cannot get a divorce as long as the marriage is viewed, in the eyes of the law, as a
nullity.

The government has tried for some time to remedy this, under suspicious gazes
from conservative Muslims on the one hand, secularists on the other. A 2014
report (the ‘Aurat report’), which demonstrated, by example of 50 cases, the
hardships that could follow from the fact that nikahs are not recognized, found
attention in the government party. An independent review into the application of
sharia law in England and law, instigated by Theresa May (then the Home
Secretary) in 2016 and published earlier this year, recommended to ensure that
all Islamic marriages would also be registered; it also recommended campaigns
for increased awareness.

Such steps do not help where the wedding already took place and has not been
registered. A new decision by the High Court brings partial relief. Nasreen Akhter
(who is a solicitor and thus certainly not an uneducated woman ignorant of the
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law) asked to be divorced from her husband of twenty years, Mohammed Shabaz
Khan. Khan's defense was that the marriage, which had been celebrated as a
nikah in west London, existed only under Islamic, not under UK law, and
therefore divorce under UK law was not possible. Indeed, up until now, the nikah
had been considered a non-marriage which the law could ignore, because it did
not even purport to comply with the requirements of English law. The High Court
was unwilling to presume the lived marriage as valid. However, drawing at length
on Human Rights Law, it declared the marriage void under sec 11 of the
Matrimonial Causes Act 1973 and granted the wife a decree of nullity. This has
important consequences: Unlike a non-marriage, a void marriage allows a
petitioner to obtain financial remedies.

The decision represents a huge step towards the protection of women whose
Islamic marriages are not registered. It makes it harder for men to escape their
obligations under civil law. At the same time, the decision is not unproblematic: it
refuses recognition of an Islamic marriage as such, while at the same time, under
certain conditions, treating it like a recognized marriage. In all likelihood, only
registration will create the needed certainty.

The decision is here.
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Much-awaited US Supreme Court
decision has been rendered:
Animal Science Products, Inc. v.
Hebei Welcome Pharmaceutical

Co. Litd.

The decision is available here and further documentation is available here. I
would also like to refer to previous posts by fellow editors here and here. The US
Supreme Court held that: “A federal court determining foreign law under Federal
Rule of Civil Procedure 44.1 should accord respectful consideration to a foreign
government’s submission, but the court is not bound to accord conclusive effect
to the foreign government’s statements.”

In a nutshell, the US Supreme Court said that the weight to be given to foreign
government statements depends on the circumstances of the case. In particular, it
notes that “[t]he appropriate weight [a federal court determining foreign law
should give to the views presented by a foreign government] in each case,
however, will depend upon the circumstances; a federal court is neither bound to
adopt the foreign government’s characterization nor required to ignore other
relevant materials. No single formula or rule will fit all cases, but relevant
considerations include the statement’s clarity, thoroughness, and support; its
context and purpose; the transparency of the foreign legal system; the role and
authority of the entity or official offering the statement; and the statement’s
consistency with the foreign government’s past positions.”

One thing of note is that the US Supreme Court refers to Société Nationale
Industrielle Aérospatiale v. United States Dist. Court for Southern Dist. of Iowa,
482 U. S. 522, which is a very important case in the context of the Hague
Evidence Convention.
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