
Update on ‘This one is  next:  the
Netherlands Commercial Court!’
A brief update on our previous post regarding the approval of the establishment
of the Netherlands Commercial Court by the House of Representatives (Tweede
Kamer).  The bill  is now scheduled for rubber-stamping by the Senate (Eerste
Kamer) on 27 March 2018. This makes the kick-off date of 1 July 2018 realistic.

We believe  that  this  court  will  strengthen  international  commercial  complex
litigation in the Netherlands, and it offers business litigants an alternative to
arbitration and high quality commercial courts in other countries. See also (for
Dutch readers) Eddy Bauw and Xandra Kramer, ‘Commercial Court’ is uitkomst
voor complexe internationale handelszaken, Het Financieele Dagblad, 11 October
2017.

More news will follow soon.

 

 

Our previous post:

This one is next: the Netherlands
Commercial Court!
By Georgia Antonopoulou, Erlis Themeli, and Xandra Kramer, Erasmus University
Rotterdam
(PhD candidate, postdoc researcher and PI ERC project Building EU Civil Justice)

Following up on our previous post, asking which international commercial court
would be established next,  the adoption of  the proposal  for  the Netherlands
Commercial  Court  by  the  House  of  Representatives  (Tweede  Kamer)  today
answers the question. It will still have to pass the Senate (Eerste Kamer), but this
should only be a matter of time. The Netherlands Commercial Court (NCC) is
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expected to open its doors on 1 July 2018 or shortly after.

The NCC is a specialized court established to meet the growing need for efficient
dispute  resolution  in  cross-border  civil  and  commercial  cases.  This  court  is
established as a special chamber of the Amsterdam District Court and of the
Amsterdam Court of Appeal. Key features are that proceedings will take place in
the  English  language,  and  before  a  panel  of  judges  selected  for  their  wide
expertise in international commercial litigation and their English language skills.

To accommodate the demand for efficient court proceedings in these cases a
special  set  of  rules  of  procedure  has  been  developed.  The  draft  Rules  of
Procedure NCC can be consulted here in English and in Dutch. It goes without
saying that the court is equipped with the necessary court technology.

The Netherlands prides itself on having one of the most efficient court systems in
the world,  as is  also indicated in the Rule of  Law Index – in the 2017-2018
Report it was ranked first in Civil Justice, and 5th in overall performance. The
establishment  of  the  NCC should  also  be  understood  from this  perspective.
According to the website of the Dutch judiciary, the NCC distinguishes itself by its
pragmatic approach and active case management, allowing it to handle complex
cases within short timeframes, and on the basis of fixed fees.

Dutch  collective  redress
dangerous?  A  call  for  a  more
nuanced approach
Prepared  by  Alexandre  Biard,  Xandra  Kramer  and  Ilja  Tillema,  Erasmus
University  Rotterdam

The Netherlands has  become dangerously  involved in  the treatment  of  mass
claims, Lisa Rickard from the US Chamber of Commerce recently said to the
Dutch financial  daily  (Het Financieele Dagblad,  28 September 2017) and the
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Dutch BNR newsradio (broadcast of 28 September 2017). This statement follows
the conclusions of two reports published in March and September 2017 by the US
Institute for Legal Reforms (ILR), an entity affiliated with the US Chamber of
Commerce. Within a few hours, the news spread like wildfire in online Dutch
newspapers, see for instance here.

Worryingly enough, the March 2017 report, which assessed collective redress
mechanisms in ten Member States, predicted that ‘there are a number of very
powerful indicators that all of the same incentives and forces that have led to
mass abuse in other jurisdictions are also gathering force in the EU’. Among the
jurisdictions surveyed, the Netherlands appeared as a place particularly prone to
such abuse. The September 2017 report focuses on consumer attitudes towards
collective redress safeguards, and ultimately concludes that 85% of respondents
tend to support the introduction of safeguards for the resolution of mass claims.

The  publication  of  the  aforementioned  reports  is  timely  as  the  European
Commission’s  evaluation  report  on  the  2013  Recommendation  on  Collective
Redress is expected this autumn, following the recent call for evidence.  Some of
the statements in these reports call for a more nuanced view. Indeed, the Dutch
approach to the resolution of mass claims might have its drawbacks. It is certainly
not exempt from criticisms. However, in a matter of such expedient nature, it is of
the utmost importance that both sides are thoroughly addressed and assessed.

For the information of readers that are not familiar with the Dutch system: the
Netherlands currently has two mechanisms that have been designed for collective
redress  specifically.  The  first  one  is  the  collective  action  for  injunctive  or
declaratory relief. A verdict in such action can provide the basis for an amicable
settlement or for individual proceedings to seek monetary compensation. The
second mechanism is the much-discussed WCAM settlement (based on the Dutch
Collective Settlements Act, see also a previous post linking to papers and a report
on the WCAM procedure). In addition, there is a proposal to introduce a collective
action for damages (see a previous post on this blog).

Bad apples and the bigger picture

In the past years, few incidents have occurred in Dutch collective redress that
may indeed come close to  ‘American situations’  that  are generally  feared in
Europe. Unfortunately, some commentators have chosen to mainly highlight such
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incidents. Notably, the ILR report of March 2017 refers to the notorious case of
Stichting Loterijverlies,  in  which a foundation initiated a collective action on
behalf of aggrieved lottery ticket holders against the Dutch State Lottery. The
report rightfully mentions that the foundation’s director has been accused of
funnelling  elsewhere,  for  personal  gain,  part  of  the  consumers’  financial
contribution to the foundation. However, the report neglects to mention that the
foundation had also been litigating for quite some years and that, ultimately, the
Supreme Court ruled in its favour: the Dutch State Lottery had misled consumers
for years. Furthermore, the report fails to mention that some of the foundation’s
participants  successfully  filed  a  request  to  replace  the  foundation’s  board.
Moreover, despite (or on account of) the complexity of establishing causation and
damages, the case has now been amicably settled. As part of the settlement,
participants of the foundation have been reimbursed their financial contribution
thereto, and all  class members were free to participate in the settlement: an
extraordinary, one-off lottery draw. Reportedly, 2.5 million individuals have done
so.

Obviously,  incidents such as the aforementioned case are of  no avail  to civil
justice,  and  justify  concerns  about  claim  vehicles’  activities  and  motives.
However, we should also consider the many positive effects of collective redress
mechanisms. Generally, Dutch collective actions and WCAM settlements provide
for  much-needed  effective  and  efficient  dispute  resolution  in  mass  harm
situations.

Safeguards work: learning from experience

The March report by the ILR warns against the gradual decline of safeguards in
the Netherlands, and in the EU more generally. Yet, various safeguards already
exist, continue to do so, and generally function well in practice. For instance, the
admissibility rules regarding representative organizations (that bring collective
actions or are involved in a WCAM settlement) have become more stringent and
are  applied  increasingly  strict  by  courts.  As  to  the  current  Dutch  collective
actions, there is proof that its numbers have slowly risen since 1994, but no proof
exists that this is necessarily attributable to entrepreneurial parties, let alone that
they have increased the number of frivolous claims (Tillema 2017). The proposed
collective  action  for  damages  further  raises  the  current  threshold  for
representative organizations to obtain standing. The requirements concern the
organizations’ governance, financial means, representativeness, experience and
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expertise, and individuals’ participation in the decision-making process. Indeed, a
judgment will have binding effect upon all aggrieved parties who have not opted
out, but all actions will be publicly registered, there is a strict scope rule, and
individuals can raise objections.

So far, eight WCAM settlement have been declared binding. Undeniably, various
parties have entered this market, including US counsels and their sizeable fees.
However, in spite of its difficult task, the Amsterdam Court of Appeal seems
growingly comfortable in assessing the reasonableness of a collective settlement,
including  the  representative  organizations’  remuneration.  In  Converium,  the
reasonableness  of  (contingency)  fees  was  assessed  for  the  first  time.  In  the
currently  pending  eighth  WCAM  case,  the  Fortis-settlement,  the  court  has
demonstrated its awareness of the risks and of its task to also scrutinize the
motives of representative organizations. In its interlocutory judgment, it has ruled
that the settlement, in its current state, cannot be declared binding. It is deemed
not reasonable due to, inter alia, the sizeable remuneration of the representative
organizations and their lack of transparency thereon.

A Dutch ‘manoeuvre’  to  become a  ‘go-to-point’  for  mass  claim or  an
attempt to enhance access to justice for all?

‘The Netherlands and the UK seem to be manoeuvring themselves to become the
go-to  jurisdictions  for  collective  claims  outside  the  EU’,  the  March  report
highlighted. Obviously, this not the first time that other countries express their
concerns against the extra-territorial effects of the Dutch legislation, an issue that
has been discussed for several years in the context of the WCAM (Van Lith, 2011).
The ILR report indeed highlighted that in the Converium case, the Amsterdam
Court of Appeal declared the settlement binding where a majority of shareholders
were domiciled outside the Netherlands. Yet, the key question here is whether,
for reasons linked to equality and efficiency, individuals who have suffered from
losses  resulting from a same misbehaviour  should not  be treated in  a  same
manner  and  in  the  same proceeding,  regardless  of  their  actual  location.  By
asserting global jurisdiction, the Amsterdam Court of Appeal ultimately ensured
access to justice and equal treatment for all parties placed in similar situations,
and ultimately avoided costly fragmentation of the case for parties and courts. In
this regard, it should also be highlighted that the WCAM is a settlement-only
mechanism, and – to the benefit of victims of wrongdoings – it is the wrongdoing
party and the representatives of  the aggrieved parties  that  jointly  choose to
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address the Amsterdam Court of Appeal considering that the Netherlands has a
suitable procedure to declare such settlement binding.

It  is  evident  that  collective  redress  mechanisms  have  both  benefits  and
drawbacks. More than ever, the challenging, yet indispensable key word here is
balance. As Commissioner Jourova recently observed at the release of the ILR
September report, ‘the discussion in EU countries is in full swing on how to strike
the right balance between access to justice and prevention of abuse’. We hope
this short post can contribute to the discussion.

Conference  Report:  INSOLVENCY
PROCEEDINGS WITHIN THE EU:
LATEST DEVELOPMENTS, ERA, 8
to 9 June 2017
by Lukas Schmidt, Research Fellow at the Center for Transnational Commercial
Dispute Resolution (TCDR) of the EBS Law School, Wiesbaden, Germany.

On 8 and 9 June 2017 the Academy of European Law (ERA), in co-operation with
the Academic Forum of INSOL Europe hosted a conference in Trier on the latest
developments of insolvency proceedings within the EU. The conference aimed not
only  at  giving  an  in-depth  analysis  of  the  Recast  EIR  (EU  Regulation  No
2015/848),  but  also  at  discussing  post-Brexit  implications  for  insolvency  and
restructuring as well as examining the new Commission proposal for a Directive
on insolvency, restructuring and second chance, published late 2016.

After opening and welcoming remarks by Dr. Angelika Fuchs (Head of Section –
Private Law, ERA, Trier) and Prof. Michael Veder (Adviser at RESOR, Amsterdam;
Professor of Insolvency Law at Radbound University Nijmegen; Chair of INSOL
Europe Academic Forum), the first session of the conference dealt with recent
CJEU  case  law  on  cross-border  insolvency  proceedings.  Stefania  Bariatti
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(Professor at the University of Milan; Of Counsel, Chiometi Studio Legale, Milan)
presented the most important cases on the EIR decided in 2016 by the CJEU, as
well as some cases still  pending. As it was shown by Prof. Bariatti the CJEU
decided on various open questions relating to Art. 3 EIR and the COMI concept in
the case of Leonmobili (case C-353/15) in 2016. Another question regarding the
interpretation of Art. 3 EIR is still pending before the CJEU in the case of Tünkers
(C-641/16).  The treatment of rights in rem, and the interpretation of Art. 5 EIR,
was  object  of  SCI  Senior  Home  and  Private  Equity  Insurance  Group  “SIA”
(C-156/15). After the CJEU decided the first two cases dealing with Art. 13 EIR
and detrimental acts in 2015 – Lutz (C-557/13) and Nike (C-310/14) – an Italian
case (Vynils Italia SpA, C-54/16) concerning Art. 13 is still pending before the
CJEU.  Other  cross-border  insolvency  issues  that  went  to  the  CJEU in  2016
concerned  the  Dutch  prepack  proceeding  (Federatie  Netherlandse
Vakvereiniging, C-126/16) and the interplay between the Regulation No 800/2008
and the EIR (Nerea SpA/Regione Marche, C-245/16).

Subsequently,  Michal  Barlowski  (Senior  Counsel,  Wardynsky  &  Partners,
Warsaw)  gave  an  introduction  about  the  new  EIR  focusing  on  its  scope  of
application  especially  regarding  pre-insolvency  and  hybrid  proceedings.  Mr.
Barlowski identified the following six changes in the Recast Regulation as most
important: 1.) the revisited and expanded COMI concept, 2.) the expansion of the
scope  of  applicability,  3.)  the  synchronization  (coordination)  of  main  and
secondary proceedings, 4.) the introduction of group coordination proceedings,
5.) the extension of authority and duties of IP’s and 6.) the ease of access to
insolvency registers.  Analyzing the positive and negative prerequisites  of  the
scope of applicability as laid down in Art. 1 EIR Recast, Barlowski emphasized
that  it  might  be  problematic  to  include  certain  pre-insolvency  or  hybrid
proceedings under the scope of the EIR Recast. This is due to the fact, that Art. 1
EIR  Recast  requires  “public“  proceedings,  although  especially  pre-insolvency
proceedings more commonly seek a solution of the debtors situation rather in
“private“.  Furthermore,  Barlowski  pointed  out  that  the  widened  scope  of
application, the synchronisation of main and secondary proceedings as well as of
proceedings within a group, the rising role of IPs and the higher availability of
legal instruments lead to greater complexity of processes and thereby create new
opportunities as well as challenges. Barlowski concluded with stating that the
new EIR is characterized by “complexity vs. simplicity”.



Gabriel  Moss  QC (Barrister,  3-4  South  Square,  Gray’s  Inn,  London;  Visiting
Professor at Oxford University) dealt with the definition of COMI and the “Head
Office Functions“ test, as well as COMI shifts. There are now express provisions
confirming the previous case law such as Interedil (Case C-396/09), although the
concept of COMI remains the same under the Recast Regulation. Therefore, the
“Head Office Function” test is still valid for determining the COMI. In regards to
COMI shifting the EIR Recast now contains several new provisions dealing with
fraudulent or abusive moves of COMI or with “bad“ forum shopping. Whereas
“good” forum shopping,  usually done by a legal  person,  tends to benefit  the
general  body  of  creditors,  “bad“  forum shopping,  usually  done  by  a  natural
person, tends to escape the creditors or  generally disadvantages them. Especially
Art. 3 (1) EIR Recast now states that the registered office presumption will be
disapplied, if the debtor’s registered office is moved to another Member State
within three months prior to the request for opening of proceedings, respectively
six months if the debtor is an individual and moves his or her habitual residence.
Furthermore, Art. 4 EIR Recast now requires a court considering a request to
open insolvency proceedings to examine whether it has jurisdiction under Art. 3
EIR Recast whereas Art. 5 EIR Recast gives any creditor the right to challenge
the opening of main proceedings on the grounds of international jurisdiction.
However, the new presumptions designed to prevent “bad” forum shopping may
not be effective as cases are usually decided based on facts not presumptions.
Moss concludes that both, the court’s duty to check jurisdiction and the ability of
creditors  to  challenge  an  opening  of  a  main  proceeding,  are  powerful  tools
against fraudulent COMI shifts. In Moss’ view the codification of the case law
relating to COMI is welcome and useful, especially in jurisdiction, that rely rather
on the relevant statute than case law.

Reinhard Dammann (Avocat à la Cour,  Partner,  Clifford Chance Europe LLP,
Paris) analysed the coordination of main and secondary proceedings as well as
tools to prevent secondary proceedings. Dammann started out with assessing that
secondary proceedings are not weakened in the Regulation Recast, but rather
strengthened.  On  the  one  hand,  the  Member  States  understand  secondary
proceedings as a defence against the universal main proceedings, on the other
hand  secondary  proceedings  might  prove  useful  in  ensuring  an  effective
administration,  especially  in  cases  of  a  complicated  estate  or  an  intended
eradication of the protection of rights in rem through Art. 8 EIR Recast. But, the
EIR Recast includes two new tools to prevent secondary proceedings: the giving



of an undertaking pursuant to Art. 36 EIR Recast and a stay of the opening of
secondary proceedings pursuant to Art. 38 III EIR Recast. However, Dammann
heavily criticized both tools. Although the Regulation of the undertaking in Art. 36
EIR recast may be used to facilitate a sale of the assets in a combined set allowing
for going concern of the insolvent company, it shows several inconsistencies and
flaws: it might be difficult to identify the “known” local creditors in terms of Art.
36  EIR Recast;  Art.  36  EIR Recast  is  discriminating  the  non-local  creditors;
pursuant to Art. 36 (5) EIR Recast the rules on majority and voting that apply to
the  adoption  of  restructuring  plans  shall  also  apply  to  the  approval  of  the
undertaking, whereas the matter of subject is not a restructuring, but an asset
sale, and lastly the relationship between the undertaking and Art. 8 EIR Recast is
unclear. Therefore, if an asset sale is intended in the main proceeding, it should
be  more  effective  to  execute  an  asset  sale  in  the  main  proceeding  and
subsequently  open secondary proceedings and distribute the proceeds in  the
single proceedings. If a debt restructuring is intended in the main proceeding, the
opening of a secondary proceeding, as well as an undertaking would frustrate the
debt restructuring. In such cases a stay of the opening of secondary proceedings
pursuant to Art. 38 (3) EIR Recast might prove helpful. However, the scope of
applicability of Art. 38 (3) EIR Recast is unclear as it is specifically designed after
the Spanish pre-insolvency proceeding pursuant to Art. 5bis Ley Concursal.

Bob  Wessels  (Independent  Legal  Counsel,  Adviser  and  Arbitrator;  Professor
emeritus at University of Leiden) continued with practical concerns surrounding
the publication of insolvency proceedings. Whereas the publicity of proceedings
and the lodging of claims was one of the major shortcomings of the EIR, the
Regulation Recast now requires the Member States to publish all relevant court
decisions  in  cross-border  insolvency  cases  in  a  publicly  accessible  electronic
register and provides for the interconnection of national insolvency registers, as
well as introduces standard forms for the lodging of claims. Wessels then gave a
detailed analysis of  Art.  24 to 27 concerning the establishment of  insolvency
registers and the interconnection between insolvency registers. Both Art. 24 (1)
EIR Recast (establishment of insolvency registers) as well  as Art.  25 (1) EIR
Recast (interconnection between insolvency registers) will not apply from 26 June
2017, but from June 2018 and 26 June 2019. The wording of recital 76 of the EIR
Recast, as well as the requirements of Art. 24 (2) EIR Recast seem to indicate that
only proceedings found in Annex A will be taken into the register that have extra-
territorial  effect.  Whereas  Art.  24  (2)  EIR  Recast  provides  for  mandatory



information, Member states are not precluded to include additional information
(see Art.  24 (3)  EIR Recast).  The information that  has  to  be taken into  the
registers differs depending on whether the debtor is an individual exercising an
independent business or a professional activity, a legal person, or a consumer
(Art. 24 (4) EIR Recast intends to protect the privacy of consumers). Pursuant to
Art. 24 (5) EIR Recast, the publication of information in the registers has only the
legal effects laid down in Art. 55 (6) EIR Recast and in national law. However, it is
unclear whether this applies only to the mandatory information or to optional
information as well. After all the access to EU-wide insolvency registers through
the European e-Justice Portal should improve the efficiency and effectiveness of
cross-border insolvency proceedings with benefits such as a quicker, real-time
access to information crucial for business decisions, the free availability of key
insolvency information and clear explanations on the insolvency terminology and
the systems of the different Member States facilitating a better understanding of
the content.  As  a  last  point  Wessels  presented the requirements  for  lodging
claims as laid down in Art. 53 to 55 EIR Recast.

After lunch Alexander Bornemann (Head of Division, Federal Ministry of Justice
and Consumer Protection, Berlin) scrutinized the treatment of corporate groups
under the EIR Recast. The Recast’s approach to corporate groups rests on two
pillars. The first pillar may be described as the centralization of venue, in cases
where there is a common COMI or an undertaking pursuant to Art. 36 EIR Recast
is given. The centralization of venue avoids costs, delays and frictions associated
with  coordination  of  proceedings  across  borders.  The  second  pillar  may  be
described as the coordination of decentralized main proceedings, either through
“centralized” coordination with coordination proceedings pursuant to Art. 61 to
77, or through “decentralized” coordination with cooperation and coordination
between courts and IPs pursuant to Art. 56 to 59 or participation and invention
rights pursuant to Art. 60. However, the EIR Recast still lacks the next logical
step  in  the  treatment  of  corporate  groups,  namely  the  consolidation  of
proceedings. The new group coordination proceeding is inspired by the German
Koordinationsverfahren as laid down in §§ 269d et seqq. of the German Insolvency
Code and provides a procedural framework for the centralization of some of the
functions of coordination such as the development of a plan, recommendations
and mediation. However, the coordinated proceedings remain autonomous and
thus  combines  centralized  coordination  with  decentralized  implementation.
Ultimately the new coordination proceeding provokes significant difficulties in the



practical administration of the proceeding and the complex system of procedural
requirements and safeguards may offset the aspired advantages. The new regime
should therefore be viewed as a field trial and a first modest step towards a “real”
framework for groups. New perspectives may be opened for private autonomous
(synthetic) replications by way of agreements and protocols as laid down in Art.
56 (2) EIR Recast. Other further developments will be based upon the experiences
made or not made under the EIR Recast (see evaluation clause Art. 90 (2) EIR
Recast).

During the next panel Nicolaes Tollenaar (RESOR, Amsterdam) presented a case
study dealing with the restructuring of a group of companies based on real facts.
The  concerned  group  consisted  of  a  holding  company  incorporated  in  the
Netherlands, where it has its COMI as well, and two subsidiaries one based in
Delaware (USA) and one based in Germany. The financial debt is mainly located
at the level of the holding company, but the subsidiaries are guarantors of such
debt  and  some  obligations  are  secured  by  pledges  over  the  shares  or
participations in those subsidiaries. Due to financial difficulties suffered by the
group, the Dutch Company obtained a court moratorium in the Netherlands in
order to be able to conduct negotiations with its creditors. However, the Dutch
Company has a significant portion of  its  assets outside the Netherlands.  The
conference audience then had to discuss the cross-border effects of the Dutch
moratorium.  The  case  was  a  perfect  example  of  how  easily  cross-border
insolvency issues might get very complicated, but with the help of experts such as
Michael Veder, Gabriel Moss, Jenny Clift, Bob Wessels and many other present,
probably no case is too complicated. However, the lesson to be learned was that
the scope of applicability of the EIR Recast regarding pre-insolvency or hybrid
proceedings might turn out to be problematic, due to its requirements as laid
down in Art. 1 EIR Recast. Additionally, the case showed that the protection of
rights in rem through Art. 8 EIR Recast and the new provisions in Art. 2 EIR
Recast about the location of assets might lead to difficulties in cases where assets
are  situated  in  another  Member  State  and  the  debtor  does  not  possess  an
establishment in this Member State and therefore the opening of a secondary
proceeding is not possible.

Jenny Clift (Senior Legal Officer, International Trade Law Division, UNCITRAL
Secretariat,  Vienna)  reported on harmonisation trends on security  rights  and
insolvency law at  an international  level.  Topics  considered for  harmonization



efforts, include both current and future work and national law reform efforts on
insolvency and secured transactions. Currently, work is being undertaken on a
model law on recognition and enforcement of insolvency-related judgments, and it
is hoped that it can be finalised for adoption, together with a guide to enactment,
at the 2018 Commission session. UNCITRAL is as well working on a set of draft
legislative  provisions  on  facilitating  the  cross-border  insolvency  of  enterprise
groups.  However,  areas  still  requiring  further  discussion  include  the  use  of
“synthetic” proceedings to minimise the commencement of both main and non-
main proceedings, the powers of the group representative appointed in a planning
proceeding to coordinate the development of a group insolvency solution and the
approval of a group insolvency solution. Furthermore, part four of Legislative
Guide will be extended to include obligations of directors of enterprise group
companies in the period approaching insolvency. Moreover, the Commission has
agreed that work should be undertaken on the insolvency of micro, small and
medium-sized enterprises (MSMEs). Possible future topics include choice of law
in insolvency, a review of the Legislative Guide in regard to insolvency treatment
of financial contracts and netting, the treatment of intellectual property contracts
in cross-border insolvency cases, the use of arbitration in cross-border insolvency
cases and sovereign insolvency. On a national level, there are now 43 states that
enacted the UNCITRAL Model Law on Cross-Border Insolvency.  Topics being
considered for harmonization efforts regarding secured transactions include the
Guide  to  Enactment  of  the  UNCITRAL Model  Law on Secured Transactions.
Possible  future  topics  entail  contractual  issues,  transactional  and  regulatory
issues,  finance for MSMEs, warehouse receipt financing,  intellectual  property
licensing, as well as alternative dispute resolution in secured transactions. On a
national  level,  there has been significant activity in secured transactions law
reform and in the establishment of collateral registries, as well as interest in the
enactment of the Model Law on Secured Transactions.

The conference day ended with a “Brexit Dialogue” between Gabriel Moss and
Bob Wessels,  discussing potential  effects  of  Brexit  on European cross-border
insolvency law and possible solutions to caused problems. Moss argued that from
a rational point of view the EU Regulations and Directives are a “win-win” for all
parties,  and  should  therefore  be  kept.  However,  some EU politicians  refuse
“cherry-picking” and consider that the UK must be seen worst off outside the EU.
Currently, the UK intends a “Great Reform Bill” which will keep all EU law as
domestic UK law. Nevertheless, this will only be temporary and subject to change



and the Regulations and Directives then cannot be applied on a unilateral basis,
so reciprocity will no longer exist, unless otherwise agreed between the UK and
the EU. If the UK loses the EU legislation it may fall back to s. 426 UK Insolvency
Act 1986, the Model Law and the Common Law. However, the 27 Member States
do not have s. 426 UK Insolvency Act 1986 or common law (except Ireland) and
only some have adopted the Model Law. This would result in a “win” for the EU
Member States and a “lose” for the UK. Wessels (see also) then proposed three
solutions including only the Member States and three solutions including the EU.
One could be a revival of existing treaties such as listed in Art. 85 EIR Recast.
Another option is that the UK is treated as a third country making it subject to the
national legislation of each Member State. However, the Member States then
might enact the Model Law. Last, but not least one could think about reviving the
Istanbul Convention. As an EU oriented solution, one could consider a transitional
rule similar to Art. 84 (2) EIR Recast, i.e. that the EIR Recast continues to apply
up to  certain  date  in  the  future.  Another  solution  could  be  found in  a  new
multiparty initiative by academics and practitioners. It also seems possible to
strengthen the role of courts, relying much stronger on court-to-court cooperation
and communication.

The first conference day ended with a guided tour of the Karl-Marx-Haus and a
joint dinner at the “Weinhaus”.

 

The  second  conference  day  dealt  with  the  new  Commission  proposal  for  a
Directive  on  insolvency,  restructuring  and  second  chance  and  pre-insolvency
restructuring in general.

Alexander Stein (Head of Unit, Civil Justice Policy, DG Justice and Consumers,
European  Commission,  Brussels)  began  with  a  presentation  of  the  new
Commission proposal  for  a  Directive on insolvency,  restructuring and second
chance. Its main objectives are reducing the barriers for cross-border investment,
increasing  investment  and  job  opportunities  in  the  internal  market  (Capital
Markets Union Action Plan), decreasing the cost and improving the opportunities
for honest entrepreneurs to be given a fresh start (Single Market Strategy) and
supporting  efforts  to  reduce  future  levels  of  non-performing  loans  (ECOFIN
Council Conclusions of July 2016). The proposal provides for the harmonisation of
preventive restructuring procedures and contains seven main elements to ensure
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efficient and fast proceedings with low cost: Early access to the procedure, strong
position of the debtor, a stay of individual enforcement actions, the adoption of
restructuring  plans,  encouraging  new  financing  and  interim  financing,  court
involvement and rights of shareholders. Other efficiency elements include early
warning tools. The proposal touches upon discharge periods for over-indebted
entrepreneurs, the training and specialisation of judges and IPs, the appointment,
remuneration and supervision of IPs and the digitalisation of procedures. It also
contains provisions about data collection to allow a better assessment of how
Member States are implementing the directive, how it is performing, and how it
would need to be improved in the future.  Stein reported that on 8 June the
Council  already  discussed  the  role  of  courts  and  the  debtor-in-possession
principle. The next step is a hearing on 20 June before the European Parliament.
Points that will be discussed once more include the role of the IP and the court
involvement. However, the Commission plays a constructive role and intends a
quick adoption of the proposal.

Nicolaes Tollenaar then took over again and presented the procedural steps of
preventive  restructuring  proceedings  with  a  view  to  the  new  Commission
proposal.  Although,  Tollenaar  welcomed  the  proposal  as  such,  he  has  some
significant critique as well. Firstly, the proposal only provides the debtor with the
right to propose a restructuring plan. Thus, the debtor might use the right to
propose a plan in an abusive manner. Secondly, it  is unclear what exactly is
meant with a minimum harmonisation in regard to pre-insolvency proceeding:
May Member States grant creditors the right to propose a plan as well? Thirdly,
the “likelihood of insolvency” is sufficient to open a pre-insolvency proceeding
and use a cross-class cram down to adopt a restructuring plan. However, it is
questionable if the “likelihood of insolvency” justifies a cross-class cram down.
Tollenaar therefore recommends giving creditors the right to propose a plan and
to distinguish between two phases: The “likelihood of insolvency”, where only the
debtor  has  the  right  to  propose  a  plan  and no  cram down is  available  and
“Insolvency or inevitable insolvency”, where creditors have the right to propose a
plan and cram down is available. Furthermore, he recommends giving a wide
right to seek early (non-public) court directions on issues such as jurisdiction,
admittance of claims or permissible content of the plan and confirmation criteria
and to established specialized courts.

Next, Florian Bruder (Rechtsanwalt, Counsel, DLA Piper, Munich) spoke about



creditor’s  rights  and  the  protection  of  new  and  interim  finance  in  the
restructuring process in the proposal. From a creditor’s point of view the proposal
provides a framework procedure allowing the debtor to pursue a quasi-consensual
(financial)  restructuring,  addressing  creditor  hold  outs  and  shareholder
opposition as the most practical issues. Creditors and the debtor may prepare and
lead the restructuring process supported by new finance. However, there is a
substantial  risk  of  deterioration  of  the  value  of  the  business  and  therefore
recovery for the creditors due to the stay. The suspension of creditor’s rights to
file  for  insolvency  and  to  accelerate,  terminate  or  in  any  other  way  modify
executory contracts to the detriment of the debtor severely restricts the creditor’s
rights  to  control  the  procedure.  Therefore,  adequate  protection  is  crucial.
Eventually safeguards for the creditors mostly rely on active intervention of the
creditors and are available quite late.  Hence,  the adequate protection of  the
creditor’s interests depends even more on the access to commercially-minded and
experienced courts.

Michael Barlowski then focused on the interplay between the proposed Directive
and the Recast Insolvency Regulation. Both instruments will overlap regarding
cross-border aspects of restructuring proceedings. Practical problems which need
to be further examined include rights in rem (1), territorial proceedings (2) and
the  effectiveness  in  third-countries  (3):  1.)  While  Art.  6  (2)  of  the  proposal
provides  for  a  stay  of  individual  enforcement  actions  in  respect  of  secured
creditors as well, Art. 8 (1) EIR Recast exempts the rights in rem of creditors from
the  effects  of  the  opening  of  proceedings,  resulting  in  a  paradox  situation.
2.) Admittedly, Art. 7 of the proposal provides for a general stay covering all
creditors that shall prevent the opening of insolvency procedures at the request of
one or more creditors, however this covers only “principle” proceedings, but not
“territorial proceedings”, which therefore may frustrate the negotiations between
the creditors and the debtor. Art. 38 (3) EIR Recast is no help either, as its scope
of applicability is unclear. 3.) If the debtor has assets outside the EU, it may be
essential to ensure that the effects of the stay and the restructuring plan cover
those assets as well.  However,  there is  no EU agreement,  and therefore the
domestic law of the concerned third country applies.

Finally, a round table consisting of Michal Barlowski, Florian Bruder, Andreas
Stein, Michael Veder and Alexander Bornemann discussed the question of how
the insolvency landscape in the EU is changing. It was agreed upon that the



Commission proposal tries to strike a balance between cost-efficiency and the
protection of the involved parties’ interests. The proposal is flexible as well, and
covers not only one proceeding but a variety of different proceedings. It was
proposed  that  the  Member  States  should  provide  for  different  types  of
proceedings  for  different  situations,  i.e.  proceedings  for  small  and  medium
enterprises and proceedings for bigger companies, similar to the UK regime of
the Company Voluntary Arrangement and the Scheme of Arrangement.

The event ended with warm words of thanks and respect to the organizers and
speakers for an outstanding conference.
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The fourth issue of 2015 of the Rivista di diritto internazionale privato e
processuale (RDIPP, published by CEDAM) was just released.

This  issue of  the Rivista  features the texts  –  updated and integrated with a
comprehensive bibliography – of the speeches delivered during the conference
“For a New Private International Law” that was hosted at the University of Milan
in 2014 to celebrate the Rivista’s fiftieth anniversary.

The speeches have been published in four sections, in the order in which they
were delivered.

The  first  section,  on  “Fundamentals  of  Law  No  218/1995  and  General
Questions of Private International Law”, features the following contributions:

Fausto  Pocar,  Professor  Emeritus  at  the  University  of  Milan,  ‘La  Rivista  e
l’evoluzione del diritto internazionale privato in Italia e in Europa’ (The
Rivista  and the Evolution of Private International Law in Italy and Europe; in
Italian).

Fifty years after the foundation of the Rivista, this article portrays the reasons
that led to the publication of this journal and its core features, in particular its
unfettered nature and the breadth of its thought with respect to the definition
of private international law. In this regard the Rivista – by promptly drawing
attention to the significant contribution provided by the law of the European
Union in the area of jurisdiction and conflict of laws – succeeded in anticipating
the subsequent developments, which resulted in the impressive legislation of
the European Union in the field of private international law since the entry into
force  of  the  Treaty  of  Amsterdam  in  1999.  These  developments  have
significantly affected the Italian domestic legislation as laid down in Law No
218  of  1995.  As  a  result  of  such  impact,  the  Italian  system  of  private
international law shall undergo a further revision in order to harmonize it with
the European legislative acts, as well as with recent international conventions
adopted in the framework of the Hague Conference on Private International
Law, to which the European Union – a Member of the Conference – is party.

Roberto Baratta, Professor at the Scuola Nazionale dell’Amministrazione, ‘Note
sull’evoluzione  del  diritto  internazionale  privato  in  chiave  europea’
(Remarks  on  the  Evolution  of  Private  International  Law  in  a  European
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Perspective;  in  Italian).

National sovereignties have been eroded in the last decades. Domestic systems
of conflict of laws are no exceptions. While contributing with some remarks on
certain  evolving  processes  that  are  affecting  the  private  international  law
systems,  this  paper  notes  that  within  the  EU  –  however  fragmentary  its
legislation  in  the  field  of  civil  justice  may  be  –  the  erosion  of  national
competences follows as a matter of course. It then argues that the EU points to
setting up a common space in which inter alia fundamental rights and mutual
recognition  play  a  major  role.  Thus,  a  supranational  system  of  private
international law is gradually being forged with the aim to ensure the continuity
of legal relationships duly created in a Member State. As a result, domestic
systems of private international law are deemed to become complementary in
character. Their conceptualization as a kind of inter-local rules, the application
of which cannot raise obstacles to the continuity principle, appears logically
conceivable.

Marc Fallon, Professor at the Catholic University of Louvain, ‘La révision de loi
italienne  de  droit  international  privé  au  regard  du  droit  comparé  et
européen des conflits de lois’ (The Recast of the Italian Private International
Law with Regard to Comparative and European Conflict of Laws; in French).

The comparison of the present state of Italian choice-of law rules with the
overall  revision process at stake abroad and with the new European Union
policy in civil matters shows the need for a profound recast, in particular in
family law matters. First, several European and international instruments have
precedence over national rules, namely in the field of parental responsibility,
divorce, maintenance obligations, succession, and shortly matrimonial property.
Due to their universal application, these instruments leave no place to national
choice-of law rules in the subject matters falling into their scope. Second, a
recast  of  the  Italian  rules  on  private  international  law  would  give  the
opportunity to adapt some current rules to new values and objectives.  For
example, the Kegel’s ladder giving priority to nationality as a connecting factor
should be inverted, giving priority to habitual residence. To achieve such result,
a small group of scholars representative of the main ·streams in Italian private
international law should prepare a draft and persuade political stakeholders
that updating national law promotes legal certainty and a positive image of



society.  The  European  context  of  the  approximation  of  choice-of-law  rules
should not withhold them from starting such project,  so long as the Union
delays the adoption of a globalized private international law code. On the other
hand, one must be aware of the changing nature of law in modern society, and
accept that enacting new rules requires a continuous reappraisal process.

Hans van Loon, Former Secretary General of the Hague Conference on Private
International Law, ‘The Transnational Context: Impact of the Global Hague
and Regional European Instruments’ (in English).

As a result of the growing impact of global and EU choice of law instruments,
modern private international law statutes in Europe increasingly tend to have a
“layered”  structure,  with  norms  derived  from  (1)  global  (Hague)  and  (2)
regional  (EU)  instruments,  completed  by  supplementary,  or  residual  (3)
domestic  private  international  law  rules.  Law  No  218/1995  already  gives
prominence to  international  conventions  (Article  2),  to  which  the  new law
should  obviously  add EU regulations.  Consideration  might  be  given to  the
inclusion by reference in the new law of three Hague Conventions not yet
ratified by Italy (on the Recognition of the Validity of Marriages, Protection of
Adults and Access to Justice). This would enhance certainty, predictability and
respect  for  private  rights  in  cross-border  situations.  The  new  law  should
maintain  the  method  of  incorporation  by  reference  to  regional  and  global
instruments. Currently such references are few in number, but in the new law
they are bound to expand considerably. This article discusses how the reference
method could best be applied to, on the one hand, instruments on applicable
law,  and,  on  the  other,  instruments  on  jurisdiction,  recognition  and
enforcement of decisions as well as administrative cooperation. As globalization
and  regional  integration  unfold,  Italy  will  be  facing  many  more  foreign
decisions and situations created abroad than foreseen in the 1995 Law. Articles
64 and following probably go a long way to respond to this challenge in respect
of foreign decisions. In respect of foreign legal situations – not established or
confirmed by a judicial or administrative decision – Article 13 of the Law No
218/1995 on renvoi may have been thought of a way of facilitating the task of
the Italian authorities and of bringing international harmony. But, partly as a
result of the growing weight of international and regional instruments which
generally reject renvoi, this technique tends to become an anomaly in modern
private  international  law  codes.  Instead,  other  ways  of  introducing  the



flexibility needed might be considered, such as Article 19 of the Belgian Code
on Private International Law, or Article 9 Book 10 of the Dutch Civil Code.

The second section, on “Personal Status”, features the following contributions:

Roberta Clerici, Professor at the University of Milan,’Quale futuro per le norme
della legge di riforma relative allo statuto personale?’(Which Future for the
Provisions  on  Personal  Status  of  the  Italian  Law  Reforming  the  Private
International  Law  System?;  in  Italian).

Since its first year of publication, the Rivista has devoted ample space to the
personal status of the individual (including the right to a name), family matters,
maintenance  obligations  and  successions.  In  fact,  both  the  relevant
international treaties and the Italian provisions, including of course those laid
down in Law No 218 of 31 May 1995 reforming the Italian private international
law system – which has introduced significant modifications especially in the
aforementioned areas of the law – were examined and commented. However,
the regulations of the European Union and the international conventions that
entered  into  force  after  the  adoption  of  the  Italian  law reforming  private
international  law  designate  habitual  residence  as  the  principal  connecting
factor. One may therefore wonder whether nationality, which is the connecting
factor laid down in most of the provisions in Law No 218/1995, should not be
replaced with that of habitual residence. An additional question stems from the
“incorporation” in Law No 218/1995 of the 1961 Hague Convention concerning
the powers of authorities and the law applicable in respect of the protection of
infants (Article 42 of Law No 218/1995) and of the 1973 Hague Convention on
maintenance obligations (Article 45 of Law No 218/1995), which have been
replaced by the 1996 Hague Convention and the 2007 Protocol, respectively.
With respect to the 1961 Hague Convention, a legislative proposal is currently
being discussed, however it raises some questions concerning interpretation.
The same proposal puts forth a general provision on the replacement of the
“nationalized” Conventions with the new Conventions ratified by the European
Union.  However,  quite  surprisingly,  the  proposal  does  not  mention  the
regulations of the European Union that have replaced other conventions that
are referred to in Law No 218/1995.

Alegría Borrás, Professor Emeritus at the University of Barcelona,’La necessità



di applicare strumenti convenzionali e dell’Unione europea: l’ambito della
persona,  della  famiglia  e  delle  successioni.  La  situazione  spagnola  e
quella italiana a confronto’ (The Need to Apply International and European
Union Instruments: Persons, Family, and Successions. A Comparison between the
Italian and Spanish Systems; in Italian).

This article examines the characteristics and evolution of the Spanish system of
private international law in questions related to persons, family and successions
taking  into  account  the  need  to  apply  European  Union  instruments  and
international Conventions.  The main points addressed in this article are related
to the absence of a law of private international law and the fact that Spain has a
non-unified legal system.

Luigi Fumagalli, Professor at the University of Milan, ‘Il sistema italiano di
diritto  internazionale  privato  e  processuale  e  il  regolamento  (UE)  n.
650/2012 sulle successioni : spazi residui per la legge interna?’ (The Italian
System of  Private International  and Procedural  Law and Regulation (EU) No
650/2013  on  Successions:  Is  There  Any  Room Left  for  the  Italian  Domestic
Provisions?; in Italian).

Regulation No 650/2012 has a pervasive scope of application, as it governs, in
an  integrated  manner,  all  traditional  fields  of  private  international  law:
jurisdiction, governing law, recognition and enforcement of foreign judgments.
As a result, the entry into force of the Regulation leaves little, if any, room for
the application of domestic legislation, and chiefly of the provisions of Law No
218/1995,  in  the  same  areas.  With  respect  to  jurisdiction,  in  fact,  an
examination of the rules in the Regulation shows that they apply every time a
dispute in a succession matter is brought before a court in a Member State: no
room therefore remains for internal rules, which, as opposed to the situation
occurring with respect to Regulation No 1215/2012, cannot ground the exercise
of jurisdiction in the circumstances in which the Regulation does not apply: not
even the Italian rule on lis pendens seems to apply to coordinate the exercise of
Italian  jurisdiction  with  the  jurisdiction  of  non-Member  State.  The  same
happens with respect to the conflict-of law rules set by the Regulation, since
they have a universal scope of application. The only remaining area in which
internal  rules  may  apply  is  therefore  that  concerning  the  recognition  and
enforcement of decisions rendered in non-Member States. The opportunity for a



revision of internal rules is therefore mentioned.

Costanza  Honorati,  Professor  at  the  University  of  Milan–Bicocca,  ‘Norme di
applicazione necessaria e responsabilità parentale del padre non sposato’
(Overriding Mandatory Rules and Parental Responsibility of the Unwed Father; in
Italian).

The recently enacted Italian Law on the Status Filiationis (Law No 219/2012
and subsequent Legislative Decree No 154/2013) inserts a new PIL rule stating
that  the  principle  of  shared parental  responsibility  is  mandatory  in  nature
(Article 36-bis). While in the Italian legal system such principle is rooted in the
principle of non discrimination among parents, the situation appears to be more
controversial in other legal systems, especially in regards of the unmarried
father. Several decisions of the ECtHR (from Balbotin to Sporer) have indeed
declared the legitimacy of the different treatment for the unmarried father, as
long as he has the possibility to claim such right before a judicial court. In the
light  of  the  same  value  underlying  these  different  approach  to  parental
responsibility – to be found in the aim to pursue the best interest of the child in
each given case –  the present paper questions the opportunity of  the new
Article 36-bis of the Italian PIL and reflects on the effects of the subsequent
Italian ratification of the 1996 Hague Convention.

Carlo Rimini, Professor at the University of Milan, ‘La rifrazione del conflitto
familiare attraverso il prisma del diritto internazionale privato europeo’
(The Refraction of Family Conflict through the Prism of the European Private
International Law; in Italian).

The prism built up by the European Regulations relating to family law has the
effect  to  refract  the  family  conflict  in  several  different  aspects  that  are
supposed to be dealt  before different  courts  and with different  laws.  As a
matter of facts, the rules concerning jurisdiction and applicable law do not have
the aim to concentrate (or to try to concentrate) the whole conflict arising from
the family’s crisis in the hands of a single judge who applies a single law. This
choice has large costs both for the parties who needs to have lawyers in each
jurisdiction involved, and for the efficiency of the legal system. Moreover, it
often leads to an irrational and unfair solution of the family conflict. This is
especially evident dealing about the patrimonial effects of the family’s breaking.



Ilaria Viarengo,  Professor at the University of Milan,  ‘Sulla disciplina degli
obblighi alimentari nella famiglia e dei rapporti patrimoniali tra coniugi’
(On the Regulation of Family Maintenance Obligations and Matrimonial Property;
in Italian).

This article examines the provisions of the Italian Private International Law Act
(Law  31  May  1995  No  218)  on  maintenance  obligations  and  matrimonial
property regimes. It analyses these provisions in the prospect of a possible
reform of Law No 218/1995. With particular regard to maintenance obligations,
currently regulated by a common harmonized system of conflicts of law rules,
this article underlines how Article 43 of Law No 218/1995, which refers to the
1973 Hague Convention, appears to be no longer relevant. With respect to
matrimonial property, a new EU regulation is forthcoming, which will replace
the current Article 30 of Law No 218/1995. In this regard, this article examines
the amendments deemed to be necessary in the Italian law in the view of the
new Regulation, focusing in particular on the need to protect the interests of
third parties.

Franco  Mosconi,  Professor  Emeritus  at  the  University  of  Pavia,  ‘Qualche
considerazione  in  tema  di  matrimonio’  (Some  Remarks  on  Marriage;  in
Italian).

Assuming that  no revolutionary change is  foreseen in  the approach of  the
Italian legal system regarding same sex marriages – also in light of the case law
of the Corte Costituzionale and the European Court of Human Rights – this
paper considers several issues bound to arise from foreign same sex marriages.
The paper also criticizes the excessive competitive character of some States’
legislation in favour of same sex marriages.

The  third  section,  on  “Companies,  contractual  and  non-contractual
obligations”,  features  the  following  contributions:

Riccardo Luzzatto, Professor Emeritus at the University of Milan, ‘Introduzione
alla  sessione:  Società,  obbligazioni  contrattuali  ed  extracontrattuali’
(Opening Remarks: Companies, Contractual and Non-Contractual Obligations; in
Italian).



The fiftieth anniversary of the Rivista provides an important opportunity to
share some thoughts to the current status of the law in this complex sector of
the conflict of laws, with particular regard to the prevailing situation in Italy.
Actually, this anniversary prompts to consider the present status of the law in
comparison with that existing at the time when the Rivista was first published,
i.e. fifty years ago. From this point of view it is certainly appropriate to qualify
the  changes  occurred  in  this  period  as  a  true  conflict-of  laws  revolution,
borrowing an expression frequently used with reference to the United States.
The Italian revolution originates from two different factors: the adoption in
1995 of a new Act on private international law and the massive intervention of
European Community law into this sector of the legal systems of the Member
States.  The  problems  faced  by  the  lawmaker,  the  judge  and  any  other
interpreter  are  as  a  consequence  rather  complex.  The  national,  domestic
character of the rules of private international law has not been cancelled by the
new powers conferred to the EU institutions by the Treaty of Amsterdam, thus
obliging  to  carefully  review and  determine  the  relationship  and  reciprocal
interferences of national and supranational sources in any given field where
European common rules have been enacted. This is a necessary, but complex
exercise  that  cannot  be  avoided,  and  can  bring  to  very  different  results
depending on the specific features of the legal institutions under consideration.
Two interesting and significant examples are offered by the subject matters
considered in this Session, i.e. the law of companies and other legal entities on
the one part, and the law of obligations, both contractual and non-contractual,
on the other.

Ruggiero  Cafari  Panico,  Professor  at  the  University  of  Milan,  ‘Società,
obbligazioni  contrattuali  ed  extracontrattuali.  Osmosi  fra  i  sistemi,
questioni interpretative e prospettive di riforma della legge n. 218/1995’
(Companies,  Contractual  and  Non-Contractual  Obligations.  Osmosis  between
Systems,  Questions  of  Interpretation,  and  Prospect  of  a  Recast  of  Law  No
218/1995; in Italian).

This paper focuses on the need for reform of the Italian private international
law rules in order to adapt them to the principles of the European internal
market. The continuous development of judicial cooperation in civil  matters
having  cross-border  implications  has  progressively  reduced  the  scope  of
application of national conflict of law rules and deeply influenced the domestic



regulation of matters not yet harmonized. This process of osmosis is not free
from difficulties. The application of the criteria indicated in European private
international law regulations to cases not pertinent to the internal market may
be  questionable.  Similar  concepts,  when  used  in  different  European
instruments,  may lead to different results in connection with the choice of
applicable law and of  appropriate jurisdiction.  Achieving a parallel  ius and
forum, although desirable, especially in employment relationships, may thus be
difficult. All this has to be taken into account in any reform of the Italian private
international law rules, which should be consistent with the proper functioning
of the internal market.

Cristina Campiglio, Professor at the University of Pavia, ‘La legge applicabile
alle  obbligazioni  extracontrattuali  (con  particolare  riguardo  alla
violazione della privacy)’ (The Law Applicable to Non-Contractual Obligations
(with Particular Regard to Violations of Privacy); in Italian).

Among the areas where EU private international law has curtailed the scope of
application of the Italian Statute on Private International Law of 31 May 1995
No 218 is the area of non-contractual obligations (Regulation (EC) No 864/2007
on the law applicable to non-contractual obligations, Rome II). However, while
Article 63 of Law No 218/1995 on product liability has been repealed by Article
5 of the Rome II Regulation, Articles 58 and 59 of Law No 218/1995 – on non-
contractual  obligations arising out  of  unilateral  promise and under bills  of
exchange, cheques and promissory notes, respectively – are to be considered
still in force, and Articles 60 and 61 of Law No 21811995 – on representation
and ex lege obligation – preserve a limited scope of application. In this context,
the fate of Article 62 of Law No 218/1995 on torts, which is also applicable to
obligations arising out of violations of rights relating to personality, is rather
dubious; while, indeed the Regulation expressly excludes these obligations from
its scope, de iure condendo it may be envisaged that Article 62 of Law No
218/1995 be adapted to the EU principles and to the case law of the Court of
Justice  relating  to  (jurisdiction  in  case  of)  violations  of  rights  relating  to
personality which have been carried out through the mass media, including
online defamation.

Domenico  Damascelli,  Associate  Professor  at  the  University  of  Salento,  ‘Il



trasferimento della sede sociale da e per l’estero con mutamento della
legge applicabile’ (The Transfer of a Company’s Seat Abroad and from Abroad
with the Change of the Applicable Law; in Italian).

After having distinguished the case where the applicable law changes as a
result of the transfer abroad of the company seat from that in which such
change does not take place (either as a result of the shareholders’ will or as a
consequence of the conflict of law rules of the State of origin and/or the State of
destination), this article analyzes this issue from the standpoint of EU Private
International Law – considering, in particular, the case law of the Court of
Justice – and it puts forth a series of suggestions to reform the Italian conflict of
law and substantive law rules to  make the cross-border mobility  of  Italian
companies more efficient.

Paola Ivaldi, Professor at the University of Genoa, ‘Illeciti marittimi e diritto
internazionale privato: per una norma ad hoc nella legge n. 218/1995?’
(Maritime Torts and Private International Law: Does Law No 218/95 Need Ad Hoc
Provisions?; in Italian).

Due to their intrinsically international character and very frequent cross-border
implications, maritime torts typically involve private international law matters.
Therefore,  with  regard  to  cases  and  issues  falling  outside  the  scope  of
application of  the relevant uniform law Conventions,  the problem arises of
determining the applicable law according to the conflict-of law rules – which
are mostly based on territorial connecting/actors – laid down, at EU level, in the
Rome II Regulation (Regulation (EC) No 864/2007). The implementation of such
rules,  however,  is  sometimes critical,  in particular in presence of “external
torts” (i.e., torts which produce damage either on several ships or outside a
ship) occurring on the High Seas; with respect to these cases, some national
legislations  (e.g.,  the  Dutch  civil  code)  have  introduced  ad  hoc  rules
providing/or the application of the lex fori. In the light of the above, the present
contribution  assesses  the  opportunity  to  adopt  the  same  solution  on  the
occasion of the envisaged revision of the 1995 Italian legislation on private
international  law  (Law  No  218/1995),  concluding,  however,  that  such
integration  ab  externo  of  the  Regulation  is  not  ultimately  required.

Peter  Kindler,  Professor  at  the  University  of  Munich,  ‘L’amministrazione



centrale come criterio di collegamento del diritto internazionale privato
delle società’ (The Place of Administration as Connecting Factor in Conflict of
Laws in Company Matters; in Italian).

This article reviews and analyses the case law of the Court of Justice of the
European Union since the Cadbury Schweppes case (2006) and the principles
laid  down  in  secondary  European  legislation  with  specific  reference  to
Regulation (EU) 2015/848 of  20 May 2015 on insolvency proceedings.  The
author proposes to use the Centre of main interests (COMI) of the company as a
connecting factor not only in the field of European insolvency law (Articles 3
and 7 of Regulation No 2015/848), but also in a future Regulation on the law
applicable to companies and other bodies. Since the COMI is identical to the
company’s central administration (recital 30 of Regulation No 2015/848), this
term should be used by such a Regulation. The Author rejects the incorporation
theory  (Griindungstheorie)  and  favours  the  real  seat  theory  (Sitztheorie),
instead. In his view, thus, the substantive corporate law of the country applies
where most of the company’s creditors and the bulk of the company’s assets are
located. At the same time, regulatory arbitrage opportunities are restricted.

Finally, the fourth section, on “International Civil Procedure Law”, features
the following contributions:

Sergio M. Carbone, Professor Emeritus at the University of Genoa, ‘Introduzione
alla sessione: il diritto processuale civile internazionale’ (Opening Remarks:
International Civil Procedural Law; in Italian).

This article has been conceived and prepared with a view to providing an
overview of the specific features which have characterized the first fifty years
of our Rivista: such features were namely devoted to fostering the development
of  the  Italian  system  on  the  resolution  of  cross-border  disputes  and  the
recognition of foreign judgments so as to avoid possible differentiations in their
treatment in respect of the corresponding national situation.

Mario  Dusi,  Attorney  at  Law  in  Milan  and  Munich,  ‘La  verifica  della
giurisdizione  all’atto  dell’emissione  di  decreto  ingiuntivo:  regolamenti
comunitari, norme di diritto internazionale privato italiano e necessità di
riforma  del  codice  di  procedura  civile  italiano?’  (The  Assessment  of



Jurisdiction  while  Issuing  a  Payment  Order:  EC  Regulations,  Italian  Private
International Law Provisions, and the Need to Amend the Italian Civil Procedure
Code?; in Italian).

With the entry into force of Legislative Decree No 231 of 9 October 2002,
Italian  companies  can  finally  apply  for  an  injunction  order  against  their
contractual partners in Europe, who are defaulting their payment obligations.
Such  provision  however  did  not  specify  that  the  court  before  which  the
application  is  filed  must  assess  the  existence  (or  nonexistence)  of  the
prerequisites  related  to  its  international  jurisdiction,  pursuant  to  various
applicable  regulations,  including  the  Italian  Private  International  Law  No
218/1995, which is the object of this important conference dedicated to the
fiftieth anniversary of the Rivista di diritto internazionale privato e processuale.
Before starting an ordinary court proceeding in Italy against a foreign party, in
particular a European party, all regulations establishing the Italian jurisdiction
must be analyzed, starting from the application of EU Regulation No 44/2001,
now replaced by EU Regulation No 1215/2012, continuing with Article 3 of the
above mentioned Italian law. These two Regulations notoriously state in Article
26 (of EU Regulation No 44/2001) that “Where a defendant domiciled in one
Member State is sued in a court of another Member State and does not enter an
appearance, the court shall declare of its own motion that it has no jurisdiction
unless its jurisdiction is derived from the provisions of this Regulation”. Article
28 of EU Regulation No 1215/2012, currently applicable to these cases, states
that the verification ex officio of the jurisdiction applies not only when the
defendant decides not to appear in Court, but also to injunction proceedings,
although this is not expressly mentioned in the provision. Therefore, in the
event of non-appearance in court, or of injunction proceedings, as well as in
some ordinary cases, the court must verify on its own initiative whether or not
it  has  international  jurisdiction  and  possibly  declare  ex  officio  its  lack  of
jurisdiction; otherwise the injunction order will be declared invalid (see the
Italian Supreme Court judgment No 10011/2001). According to the Italian Code
of Civil  Procedure,  the application for an injunction order should expressly
indicate the reason why such Court is considered to be competent (Article 637
Italian Code of Civil Procedure). If the Italian legislator wanted to prescribe
more precisely all necessary requirements for the file of an application for an
injunction order, it could refer to EU Regulation No 1896/2006, namely Articles
7 and 8,  on the obligation of the court to “examine” all  conditions,  before



issuing the injunction order. Basically, in order to promote the implementation
of a United European Jurisdiction, we need to either establish a greater focus
on judges while issuing injunction orders, or promulgate a clear internal rule,
which imposes the above verifications on Italian judges.

Alberto Malatesta, Professor at the University Cattaneo-LIUC, ‘L’Article 7 della
legge n.  218/1995 dopo il  regolamento Bruxelles I-bis:  quale ruolo in
futuro?’ (Article 7 of Law No 218/1995 after Regulation Brussels I-a:  Which
Future Role?; in Italian).

This Article deals with the residual scope of Article 7 of Law No 218/1995 on lis
pendens after the adoption, in recent past years, of numerous EU acts. In fact,
the  national  provisions  of  Member  States  have  progressively  reduced
their  importance  especially  after  the  entry  into  force  of  the  Brussels  I-
a  Regulation,  whose  Articles  33  and  34  provide  for  rules  applicabile  to
proceedings pending before judges of third States. The Author first examines
such new regime and its underliyng reasons, secondly its impact on Article 7 of
Law No 218/1995, and finally discusses the option of a future revison of the
same rule, in line with the content of the European rule.

Francesco  Salerno,  Professor  at  the  University  of  Ferrara,  ‘L’incidenza del
regolamento  (UE)  n.  1215/2012  sulle  norme  comuni  in  tema  di
giurisdizione  e  di  efficacia  delle  sentenze  straniere’  (The  Impact  of
Regulation  (EU)  No  1215/2012  on  the  Italian  Provisions  on  Jurisdiction  and
Recognition and Enforcement of Foreign Judgments; in Italian).

This paper examines the impact of Regulation (EU) No 1215/2012 (Brussels I
Recast) on the Italian rules governing international litigation, as embodied in
the Statute of 1995 that reformed the Italian system of private international
law.  As  regards  jurisdiction,  almost  no  consequences  derive  from  the
Regulation. Article 3(2) of the 1995 Statute does make a reference to uniform
European provisions in this area (so as to extend their applicability beyond their
intended  scope)  but  it  still  refers,  for  this  purpose,  to  the  1968  Brussels
Convention. The Author contends that if  a legislative reform of the Statute
provided for a forum of necessity, this would ultimately give a suitable basis to
the trend of Italian courts in favour of a broad interpretation of the heads of
jurisdiction resulting from the said reference, no matter whether such broad



interpretation departs from the usual interpretation of the corresponding heads
of jurisdiction laid down in the Convention. By contrast, the Regulation has a
mixed bearing on the domestic regime for the recognition and enforcement of
judgments. On the one hand, differently from national rules, the European rules
now allow foreign judgments to be enforced internally merely by operation of
law.  On the  other  hand,  the  Regulation,  if  compared with  domestic  rules,
provides more broadly for the opportunity of scrutinising whether individual
judgments are entitled to recognition or not.

Lidia Sandrini, Research Fellow at the University of Milan, ‘L’Article 10 della
legge  n.  218/1995  nel  contesto  del  sistema  italiano  di  diritto
internazionale privato e della cooperazione giudiziaria civile dell’Unione’
(Article 10 of Law No 218/1995 in the Framework of the Italian System of Private
International Law and of the Judicial Cooperation in Civil Matters in the European
Union; in Italian).

This article addresses Article 10 of Italian Law No 218 of 1995 on private
international law. It is submitted that the provision governing jurisdiction with
regard to the situation in which Italian judges lack jurisdiction on the merits
represents a crucial  mechanism in the application of  the relevant rules on
provisional and protective measures provided for by the EU regulations on
jurisdiction and enforcement of judgments. Nevertheless, the practice reveals
some  difficulties  as  to  the  interpretation  of  the  specific  connecting  factor
provided for by the Italian rule. The analysis of the jurisprudence makes it clear
that this unsatisfactory situation is due to the drafting, which does not reflect
the variety of the instruments in connection with which the rule has to be
applied and to the number of modifications of the domestic procedural rules
that have been enacted after its entrance into force. In light of that, this article
aims to contribute to the debate on the need of a reform of the Italian system of
private international law by suggesting the introduction of some more detailed
solutions  with  regard  both  to  the  jurisdictional  criteria  and  to  the
characterization  of  provisional  measures.  These  suggestions  are  primarily
intended to ensure the consistency of the solutions in the European judicial
area, in light of the jurisprudence of the Court of Justice, but also to preserve
the coherence of the Italian system of private international law.



Francesca C. Villata, Associate Professor at the University of Milan, ‘Sulla legge
applicabile  alla  validità  sostanziale  degli  accordi  di  scelta  del  foro:
appunti per una revisione dell’Articolo 4 della legge n. 218/1995’ (On the
Law Governing the Substantial Validity of Jurisdiction Clauses: Remarks with a
View to a Recast of Article 4 of Law No 218/1995; in Italian).

This article tackles the question whether the wording of Article 4 of Law No
218 of 1995 and, even more, its critical exegesis are (to date) adequate (a) with
respect to the transformed legislative context of the European Union (which
refers to such domestic legislation when the court seised is Italian), and (b)
even more, to meet the needs of practitioners. Furthermore, this article aims to
assess whether the solution adopted under the Brussels I-bis Regulation and
the 2005 Hague Convention on Choice of  Court  Agreements  –  which both
identify the law that governs the substantive validity of the choice of court
agreements in the law of the State allegedly designated (including its conflict-
of-law provisions) – may (or should) prompt an overall recast of the Italian law
or, rather, require a more detailed provision which shall coordinate with the
provisions on lis pendens.

Indexes and archives of RDIPP since its establishment (1965) are available on the
website of the Rivista di diritto internazionale privato e processuale. This issue is
available for download on the publisher’s website.

Latest Issue of RabelsZ: Vol. 78 No
2 (2014)
The  latest  issue  of  “Rabels  Zeitschrift  für  ausländisches  und  internationales
Privatrecht  – The Rabel Journal of Comparative and International Private Law”
(RabelsZ) has recently been released. It contains the following articles:

Reinhard  Zimmermann,  Text  and  Context  –  Introduction  to  the
Symposium  on  the  Process  of  Law  Making  in  Comparative

http://www.rdipp.unimi.it/
http://shop.wki.it/Cedam/Periodici/Rivista_di_diritto_internazionale_privato_e_processuale_s9242.aspx
https://conflictoflaws.net/2014/latest-issue-of-rabelsz-vol-78-no-2-2014/
https://conflictoflaws.net/2014/latest-issue-of-rabelsz-vol-78-no-2-2014/


Perspective,  pp.  315-328(14)

On 29 June 2013, on the occasion of the annual meeting of the Association
of Friends of the Hamburg Max Planck Institute, a symposium took place
on the topic of “The Process of Law Making”. This essay is based on the
lecture introducing that symposium. First, it provides an overview of the
position in Germany: the procedure to be adopted, the different actors
involved, and the documents produced in the various stages of law making
by  means  of  legislation.  Secondly,  the  essay  analyzes  the  role  and
influence of legal scholarship in the process of law making by means of
legislation. And, thirdly, it reflects on the fact that the application of a
statute normally involves two stages. A statute is a text that has been
formulated at a specific time by specific persons and in response to, or in
contemplation  of,  specific  problems  or  challenges.  It  needs  to  be
understood against that background and in that context. This implies a
historical approach. Such understanding provides a reliable basis for a
critical reflection of that text from today’s perspective, and in view of the
challenges and problems with which the modern lawyer is faced.

Jörg  Schmid,  The  Process  of  Law  Making  in  Switzerland,  pp.
329-345(17)

This paper explores the importance of the law-making process from the
Swiss  perspective.  After  explaining  the  term  “preparatory  works”  (
Gesetzesmaterialien, “legislative materials”, i.e. materials which document
the process of the formation of a new act or section) and distinguishing
different types thereof, the article presents the formative players in Swiss
legislation. In Switzerland, these are the Federal Council (government)
and the Federal Assembly (parliament). The Federal Council submits bills
to the Federal  Assembly which are explained in the Federal  Council’s
Dispatch ( Botschaft des Bundesrates ). The Federal Assembly (with its
two chambers:  the National  Council  and the Council  of  States)  is  the
formal legislative power on the federal level. The Federal Council’s drafts
and explanations  are  debated by  the  Federal  Assembly  and are  often
explicitly or implicitly approved. In other cases the texts are modified and
the  Federal  Assembly  creates  its  own  rationale.  As  an  exception,  a
statutory rule does not derive from parliament, but from a majority of the
electorate and the cantons (approved popular initiative). As there are no



law commissions in Switzerland, it is academic opinion and jurisprudence
which indicate the need for legal reforms.The article furthermore explores
the meaning of the law-making process for the interpretation and gap-
filling of statutes. Firstly, the author explains how Swiss law is interpreted
in general. Secondly, he examines how the Federal Supreme Court applies
a  purposive  approach  particularly  when  interpreting  recently  enacted
statutory law. However, the Federal Supreme Court employs the purposive
approach in a rather “result-oriented” way (called “pluralism of methods”).
Thirdly, the author argues that unpublished preparatory documents (i.e.
preparatory works that are not open to the public) must not be taken into
account for the interpretation of the law.

Guillaume  Meunier,  Les  travaux  préparatoires  from  a  French
Perspective: Looking for the Spirit of the Law, pp. 346-360(15)

The French Constitutional Supreme Court attributes a constitutional value
to  the  objective  of  making  the  law  more  accessible  and  more
understandable,  in  order  to  facilitate  its  acceptance  by  the  country’s
citizens. The European Court of Human Rights has also ruled that the law
must be adequately accessible and that a norm cannot be regarded as
“law” unless it is formulated with sufficient precision to enable citizens to
regulate their conduct.Yet, it is admitted that when the letter of the law is
obscure, ambiguous, or incomplete, denying the judge the power to search
for the ratio legis may be considered to be a denial of justice. But where
can we find the ratio legis, if not in the travaux préparatoires?

The identification of a theory of travaux préparatoires requires, first of all,
a  definition  of  that  term.  This,  in  turn,  requires  an  overview  of  the
legislative process,  from the informal ministerial  drafting phase to the
formal  phase  involving  the  debates  before  the  two  chambers  of
Parliament. The true spirit of the law, i.e.the will of Parliament, can only,
of course, be established by documents that are accessible to the public.
The principle of secrecy overshadowing parts of the legislative process
presents a considerable obstacle.

The  merits  of  interpreting  a  statute  by  reference  to  its  travaux
préparatoires  are  disputed.  A  comprehensive  investigation  into  the
legislative history of a statute, including its historical context, takes more



time  than  busy  practitioners  often  have.  None  the  less,  the  travaux
préparatoires have established themselves as an important interpretative
tool when courts have to determine the conformity of a national statute
with an international Treaty, or with the Constitution.

Jens M. Scherpe, The Process of Statute Making in England and
Wales, pp. 361-382(22)

English statutory drafting has traditionally  taken the position that  the
words  “for  the  avoidance  of  doubt”  should  not  appear  in  a  statutory
provision,  because  to  do  so  implies  that  without  it  the  words  might
generate doubt. This article addresses how the traditional approach to
statutory drafting can and should continue in England. It first describes
the “technical” side of the drafting of statutes in England, by looking in
particular at the role of Parliamentary Counsel, bill teams and the Law
Commission. Then it examines the interpretation of statutes and especially
the roles that Parliamentary debates as recorded in Hansard, explanatory
notes and Law Commission papers play in this. The article concludes that
while  the English system of  legislative drafting might  have been very
effective in the past, this appears not to be the case anymore. The speed
with  which  legislation  needs  to  be  drafted  and  the  workload  of  the
individuals involved means that this system in its current form might not

be fit for the 21st century.

Hans-Heinrich Vogel, The Process of Law Making in Scandinavia, pp.
383-414(32)

In all  Scandinavian Countries (in Denmark with the Faroe Islands and
Greenland, in Finland with the Åland Islands, in Iceland, Norway, and
Sweden) legislative materials are regarded as very important documents –
so important that lawyers sometimes forget that the law primarily has to
be identified by means of the enacted text of the statute and not the
materials.  Law-making  procedures  are  streamlined  and  similar  in  all
Scandinavian countries and so are the main documents emanating from
them.  The  series  of  documents  usually  starts  with  a  report  of  a
government-appointed committee, which will be circulated for comment.
Report  and  comment  will  be  considered  by  the  government,  and  a
government bill will be drafted, which after extensive internal checks and



necessary adjustments will be sent to parliament. Members of parliament
may propose changes, and their motions will be considered together with
the bill by one of parliament’s standing committees. The committee will
report on the matter to the full house and submit its recommendations for
a  formal  vote.  Then,  the  house  will  debate  the  report  and  the
recommendations and will finally vote on the recommendations as such –
not on any reasons for or against the legislation. Both the debate and the
vote will be recorded in minutes. And finally, parliament will notify the
government of its decision. The government then will publish the adopted
act in the Official Gazette.Nowadays almost all key documents (committee
reports,  hearing  results,  government  bills,  reports  of  parliamentary
committees,  minutes  of  parliamentary  debates,  and  adopted  acts)  are
highly standardized.  All  are published,  with only very rare exceptions.
Extensive  publication  on  internet  sites  of  both  the  government  and
parliament  is  the  rule  in  all  Scandinavian  countries.  Through  these
interlinked sites all key documents are easily available and accessible for
everyone. Professional legal research has traditionally been made easy by
footnotes  or  endnotes  to  published  documents,  now elaborate  linkage
systems across internet sites facilitate it even more. As a consequence,
legislative materials have gained enormous importance even for everyday
legal work. The methodological difficulties, which their use had caused
earlier and which jurisprudence traditionally had to deal with, are more or
less evaporating by means of the ease of use of travaux préparatoires in
Scandinavia today. But the advice has to be honored that the law must be
identified primarily by means of the enacted text.

Oliver Unger, The Process of Law Making as a Field for Comparative
Research, pp. 415-428(14)

Whereas legal literature considering the legislative process traditionally
had more regard to formal parliamentary laws, the recent past has seen
the emergence of  a comprehensive and more contoured conception of
treatises,  taking  into  account  the  diverse  forms  that  legal  provisions
assume in modern times (e.g. regulations, by-laws, administrative rules).
The role to be played by comparative scholarship in this inquiry is still
very much in its early stages of definition. Whereas studies can be found
for most European legal systems as regards the various stages of law



making and the legislative materials created in this process, comparative
analyses  that  go  beyond  providing  merely  a  descriptive  overview are
relatively rare. Such efforts are generally limited to isolated proposals for
the reform of a given legal system, aiming at the drafting of “better”
laws.Thus, the topics explored at the symposium “The Development of
Legal Rules in Comparative Perspective” (“Die Entstehung von Gesetzen in
rechts vergleichender Perspektive”),  held on 29 June 2013 at the Max
Planck Institute in Hamburg, posed distinct challenges for the comparative
scholars  in  attendance.  The  present  paper  makes  a  first  attempt  at
addressing the matter in a systematic manner and should at the same time
serve to summarize the conference findings and inspire further work. The
article considers six different aspects of law-making which would appear
to have particular relevance within a comparative framework: the role of
governmental  institutions,  the  role  of  interest  groups  and  private
stakeholders,  the  language  of  the  law,  the  relevance  of  legislative
materials,  the  role  of  academia  and  the  importance  of  comparative
research.
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How the U.S. Supreme Court Has Relinquished Reciprocity in Jurisdiction
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Products  liability  is  the  area  of  law  in  which  manufacturers,  distributors,
suppliers, retailers, and others who make products available to the public are held
accountable for the injuries caused by those products. As Justice Kennedy points
out at the outset of his opinion in J. McIntyre Machinery, Ltd. v. Nicastro et. al.,
131 S. Ct. 2780 (2011), whether a natural or legal person is subject to jurisdiction
in a State is a question that frequently arises in products liability litigation. This
question arises even with an out-of-forum defendant, i.e. despite the fact that the
defendant was not present in the State, either at the time of suit or at the time of
the alleged injury, and did not consent to the exercise of jurisdiction. Before the
U.S.  Supreme Court’s  ruling  in  McIntyre,  the  issue  of  specific  in  personam
jurisdiction of U.S. courts over out-of-forum defendants in products liability cases
was addressed several  times by the U.S.  Supreme Court,  and particularly  in
International Shoe Company v. Washington,  326 U.S. 310 (1945), World-Wide
Volkswagen v. Woodson, 444 U.S. 286 (1980) and Asahi Metal Industry Co. v.
Superior Court of California, Solano Cty, 480 U.S. 102 (1987). With its decisions,
the Court framed the scope of the Fourteenth Amendment’s Due Process Clause
and introduced the stream-of-commerce doctrine. As the Court held, in products
liability cases over an out-of-forum defendant it  is the defendant’s purposeful
availment that makes jurisdiction constitutionally proper and notably consistent
with traditional notions of fair play and substantial justice; moreover, the Court
held that the transmission of goods permits the exercise of jurisdiction only where
the defendant targeted the forum. It is not enough that the defendant might have
predicted  that  its  goods  would  reach  the  forum State.  However,  in  Asahi’s
plurality opinion,the Court developed two separate branches in the stream-of-
commerce  analysis.  Holding  that  in  a  products  liability  case,  constitutionally
proper jurisdiction may only be established over an out-of-forum defendant where
the defendant purposefully availed himself  of  the market in the forum State;
merely placing the product or its components into the stream of commerce that
swept the products into the forum State was insufficient to meet the minimum
contacts requirement. Justice O’Connor, joined by Chief Justice Rehnquist, and
Justices Powell and Scalia, drafted what is commonly known as the “foreseeability
plus” or “stream-of-commerce plus” theory of minimum contacts. In a concurring
opinion  Justice  Brennan,  joined  by  Justices  White,  Marshall,  and  Blackmun,
appeared to accept the principle that sales of large quantities of the defendant’s
product in a U.S. State, even indirectly through the stream of commerce, would
support jurisdiction in that State, depending on the nature and the quantity of
those sales. However, in Justice Brennan’s opinion, even simply placing a product



into the stream of commerce with knowledge that the product will eventually be
used  in  the  forum  State  constitutes  purposeful  availment  for  jurisdictional
purposes.  Regardless  of  the  fact  that  eventually  the  Justices  agreed  that  a
constitutionally proper specific in personam jurisdiction could not be established
in Asahi over the out-of-forum defendant, inconsistency has developed among the
lower courts in regards to how the foreseeability test should be applied.

By granting certiorari on the petition from the New Jersey Supreme Court in J.
McIntyre Machinery, Ltd.  v.  Nicastro et al.  (in which the N.J. Supreme Court
found  personal  jurisdiction  over  the  manufacturer),  the  U.S.  Supreme Court
acknowledged  the  need  to  tackle  the  question  of  the  stream-of-commerce
doctrine, and particularly the issues left open by the lack of a majority opinion in
Asahi.  Nonetheless,  on June 27,  2011,  a  –  once again –  deeply  divided U.S.
Supreme Court handed down its opinion in  McIntyre,  holding that, because a
machinery manufacturer never engaged in activities in New Jersey with the intent
to invoke or benefit from the protection of the State’s laws, New Jersey lacked
personal jurisdiction over the company under the Due Process Clause. As the
plurality opinion held, a foreign company that markets a product only to the
United  States  generally,  but  does  not  purposefully  direct  its  product  to  an
individual  State,  is  not  subject  to  specific  jurisdiction in  the State where its
product causes an injury.

Unfortunately,  the  McIntyre  decision  failed  to  provide  a  comprehensible
framework for practitioners and lower courts faced with specific in personam
jurisdiction  questions.  In  a  sharply  fragmented  plurality  opinion  –  where  six
Justices voted to overrule the lower court’s decision, but only four joined the lead
opinion, and a dissenting opinion was filed by Justice Ginsburg, joined by Justices
Sotomayor and Kagan – McIntyre marks a strong narrowing down of the stream-
of-commerce doctrine. Justice Kennedy’s plurality made clear that the stream of
commerce, per se, does not support personal jurisdiction, and that something
more is required. While the concurrence did not fully support Justice Kennedy’s
opinion,  they  too  apparently  rejected Justice  Brennan’s  view in  Asahi  that  a
product is subject to jurisdiction for a products liability action, so long as the
manufacturer can reasonably foresee that the distribution of its products through
a nationwide system might lead to those products being sold in any of the fifty
States. The U.S. Supreme Court’s opinion in McIntyre undoubtedly results in a
positive development for foreign companies and a truly unfavorable outcome for



U.S. plaintiffs in products liability cases.

At the outset of her dissenting opinion in McIntyre, Justice Ginsburg provocatively
asks:

A foreign industrialist  seeks  to  develop a  market  in  the United States  for
machines it manufactures. It hopes to derive substantial revenue from sales it
makes to United States purchasers. Where in the United States buyers reside
does not matter to this manufacturer. Its goal is simply to sell as much as it can,
wherever it can. It excludes no region or State from the market it wishes to
reach. But, all things considered, it prefers to avoid products liability litigation
in the United States.  To that end, it  engages a U.S. distributor to ship its
machines stateside. Has it  succeeded in escaping personal jurisdiction in a
State where one of its products is sold and causes injury or even death to a
local user? Under this Court’s pathmarking precedent in International Shoe Co.
v. Washington, and subsequent decisions, one would expect the answer to be
unequivocally,  ‘No.’  But  instead,  six  Justices  of  this  Court,  in  divergent
opinions, tell us that the manufacturer has avoided the jurisdiction of our State
courts,  except  perhaps  in  States  where  its  products  are  sold  in  sizeable
quantities.

In her dissent, Justice Ginsburg seems to suggest that under Article 5(3) of the
Brussels  I  Regulation the courts  of  the  United Kingdom would have had no
hesitation in asserting their jurisdiction over the case, if J. McIntyre had been a
U.S. manufacturer and Nicastro a UK resident and had the accident occurred in
the United Kingdom. Based upon the fact that, pursuant to Article 2, the Brussels
I  Regulation applies to defendants domiciled in the EU and that pursuant to
Article  4(1)  when  “the  defendant  is  not  domiciled  in  a  Member  State,  the
jurisdiction of the courts of each Member State shall, subject to Articles 22 and
23, be determined by the law of that Member State”, the argument could be
raised that the hypothetical suggested by Justice Ginsburg (where the defendant
is a U.S. manufacturer, i.e. a non-EU domiciliary), would not fall in the scope of
application of the Brussels I  Regulation. As for England and Wales, the Civil
Procedure Rules of England and Wales would apply, instead, and notably CPR
6.20(8), whereby the courts of England and Wales may assume jurisdiction in tort
claims where the damage was sustained in England, or the damage sustained
resulted from an act committed within England. Accordingly, the difference in the



applicable statute does not weaken the final point made by Justice Ginsburg in
her dissent. In the hypothetical put forward by Justice Ginsburg, the courts of
England  and  Wales  would  indeed  have  had  no  hesitation  in  asserting  their
jurisdiction over the U.S. manufacturer.

Moreover, the European solution in this area of law goes even further. Article 3(1)
and (2) of the EEC Directive 85/374/EEC on Product Liability provides:

Article 3

1. ‘Producer’ means the manufacturer of a finished product, the producer of
any raw material or the manufacturer of a component part and any person who,
by putting his name, trade mark or other distinguishing feature on the product
presents himself as its producer.

2. Without prejudice to the liability of the producer, any person who imports
into the Community a product for sale, hire, leasing or any form of distribution
in the course of his business shall be deemed to be a producer within the
meaning of this Directive and shall be responsible as a producer.

As a result of, respectively, Articles 2, 5 and 60 of the Brussels I Regulation, there
will always be a defendant domiciled in the Internal Market: the importer deemed
to be the producer.

Hence, the conclusion may be drawn that with McIntyre the U.S. Supreme Court
has  relinquished reciprocity  in  jurisdictional  issues  in  cross-border  torts  and
notably in products liability cases, to the disadvantage of United States plaintiffs
who seek to acquire jurisdiction over foreign defendants who caused them an
injury in the plaintiffs’ home State.

The need for legislation in this area was recognized in 2009 by the U.S. Senate
Committee  on  the  Judiciary  “Leveling  the  Playing  Field  and  Protecting
Americans,”  which subsequently  introduced the  Foreign Manufacturers  Legal
Accountability Act of 2009 (see here Trey Childress’ post on this blog). This bill
required foreign manufacturers of products imported into the United States to
establish registered agents in the United States who are authorized to accept
service  of  process  against  such  manufacturers,  and  for  other  purposes.  The
Foreign Manufacturers Legal Accountability Act of 2010 was a re-introduction of
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the 2009 bill; but, again, it was not enacted. In 2011, the bill was re-introduced a
third time as the Foreign Manufacturers Legal Accountability Act of 2011. The bill
is  assigned to a  Congressional  committee,  which will  now consider it  before
possibly sending it on to the House of Representatives and then to the Senate.
Hopefully, the uncertainties that stem from the U.S. Supreme Court’s ruling in
McIntyre  will  be  taken  into  due  consideration  by  the  U.S.  legislators  when
addressing the possible enactment of this bill.

The First Reactions of U.S. Courts to McIntyre

As expected, objections and critiques are now being raised by U.S. courts against
the U.S. Supreme Court’s ruling. In Weinberg et al. v. Grand Circle Travel LLC,
2012 WL 4096611 (D.Mass.), the estate of a Florida resident, who died in a hot air
balloon crash in the Serengeti, and the deceased’s fiancée, who was also a Florida
resident  and  who  sustained  severe  bodily  injuries  in  the  crash,  brought  a
negligence action against the travel agent (a Massachusetts company) and the
Tanzanian  company  that  operated  the  hot  air  balloon.  The  balloon  company
moved to dismiss for want of personal jurisdiction. In drawing its conclusions, and
regretfully granting the motion to dismiss, the District Court of Massachusetts
stated:

It seems unfair that the Serengeti defendants can reap the benefits of obtaining
American business and not be subject to suit in our country. It  is perhaps
unfortunate that recent jurisprudence appears to “turn the clock back to the
days before modern long-arm statutes when a [business], to avoid being hailed
into court where a user is injured, need only Pilate-like wash its hands of a
product by having [agents] market it.,” Russell J. Weintraub, A Map Out of the
Personal Jurisdiction Labyrinth, 28 U.C. Davis L.Rev. 531, 555 (1995), and that,
in  many circumstances,  American consumers  “may now have to  litigate  in
distant fora – or abandon their claims altogether,” Arthur R. Miller, Inaugural
University Professorship Lecture: Are They Closing the Courthouse Doors? 13
(March 19,  2012)  (criticizing the plurality  opinion in  J.  McIntyre  Mach.  v.
Nicastro), but this Court must follow the law as authoritatively declared.

The fact that in Weinberg the accident occurred in the defendant’s State (unlike
in McIntyre, where the accident occurred in New Jersey, where the plaintiff was
also resident),  inevitably weakens the constitutional soundness of the District



Court’s jurisdictional power over the foreign defendant. Nonetheless, regardless
of such a weakened power, it appears that the District Court – siding with Justice
Ginsburg’s dissent – felt the urge to emphasize the fact that foreign defendants
can benefit from American business without the risk of being brought to court in
the U.S., and suggested that this issue should be reviewed in order to ensure
access to justice to U.S. plaintiffs in cross-border tort claims.

Finally,  in  Surefire  LLC v.  Casual  Home Wolrdwide,  Inc.,  2012 WL 2417313
(S.D.Cal.), the U.S. District Court for the Southern District of California refused to
apply the U.S. Supreme Court’s ruling in McIntyre in a patent infringement claim
against an out-of-forum defendant, stating that a Supreme Court plurality opinion
is not binding law.

One can only hope that it will not take a further quarter of a century for the U.S.
Supreme  Court  to  sort  out  –  possibly  with  a  stronger  awareness  of  the
ramifications  of  the  assessment  of  jurisdiction  in  cross-border  matters  and
especially with a view to international private relations – the confusing picture
that the lack of a majority in McIntyre has left behind and with which courts and
legal practitioners must cope.

My most sincere gratitude goes to Prof. Dr. Burkhard Hess for his very insightful
inputs.

My appreciation also goes to Adrienne Lester-Fitje for kindly editing this text.

Any errors are, of course, mine.

What will  the Supreme Court  do
with the Alien Tort Statute?
What a strange day at the Supreme Court.  If you didn’t know you were before a
court of law, you might have thought you were a fly on the wall at a legislative bill
drafting commission.  Indeed, as the oral argument in the Kiobel case developed,
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it was pretty clear that the Court was focused on two choices.  First, it could hold
that the ATS does not apply extraterritorially and thus encourage Congressional
action—as the Court did in the Morrison v. National Australia Bank case.  Second,
it  could undertake some saving construction of  the ATS and thus encourage
another several years of ATS litigation and academic commentary.  Whatever the
Court decides, it is likely to encourage what I am calling in a current work in
process (which I hope to have done in the next month or so) a “brave new world
of  transnational  litigation”  where  federal,  state,  and  foreign  courts  compete
through their courts and law to adjudicate transnational cases.

To me, one of the most intriguing aspects of the oral argument was the focus on
the interest of the United States in adjudicating the case.  In the first couple of
minutes, Justice Kennedy asked:  “What effects that commenced in the United
States  or  that  are  closely  related  to  the  United  States  exist  between  what
happened here and what happened in Nigeria?”  Why did he ask this?  Because
he, and others, are concerned that allowing a U.S. court to hear a case where
there is little or no nexus to this country potentially allows the courts of other
countries to hear cases against U.S. corporations where they too have little nexus
to the case at bar.  So, one series of concerns is directed at reciprocity—if the
Court permits U.S. courts to hear these cases against foreign corporations, then
foreign courts may hear these cases against U.S. corporations.  The question is
how might the Court leave open the ATS without subjecting U.S. corporations to
expansive jurisdiction in other countries?

Another concern is foreign affairs, and there were a series of questions directed
at  whether  the  State  Department  could  sort  out  some  of  these  issues  by
requesting dismissal.  I have looked at this issue in some detail in the context of
international comity.  It is not clear to me, however, based on the oral argument
that this approach can get a majority.

So, if the Court is not inclined to apply the presumption against extraterritoriality
in a robust way but is concerned about a broad construction of the ATS, what
might it do?  Justice Sotomayor took up the suggestion of an amicus brief filed by
the European Commission to lay the ground work for a compromise position.  As
it had in Sosa, the Commission argued that ATS cases should be permitted only
where  the  plaintiff  has  exhausted  local  and  international  legal  remedies,  or
demonstrates  that  such remedies  are unavailable  or  futile.   The Commission
defines  “local”  as  “those states  with  a  traditional  jurisdictional  nexus  to  the
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conduct,” which would mean, I think, those jurisdictions where the conduct or
injury occurred and the home jurisdiction of the defendant.  It might also include
the home jurisdiction of the plaintiff, if the plaintiff were not a domiciliary of any
of these other places.

The key for this exhaustion requirement, as explored by Justice Kagan, is that it
not only requires exhaustion of local remedies at the place of conduct or injury, as
does the Torture Victims Protection Act, but also other potential fora that may
have a closer connection to the case.  So, in this case, exhaustion of remedies in
at least Nigeria, the Netherlands, and the U.K. would be required before a U.S.
court  could  hear  the  case.   Armed with  such  an  exhaustion  requirement,  a
defendant could argue for dismissal in favor of various foreign fora.

Note, however, that exhaustion of remedies is generally an affirmative defense. 
Thus, if a defendant forgets to plead it or makes the decision to waive it, then the
U.S. court would hear the case, as many TVPA cases illustrate.  A defendant might
make this tactical decision to waive where it determines that the U.S. court has
the best  law and procedure to litigate the case.   So,  the Court may need a
secondary fix for these cases—perhaps forum non conveniens?  Furthermore,
requiring exhaustion means that many ATS-like cases will  be filed in foreign
courts,  proceed to  judgment,  and then return as  enforcement  actions  in  the
United States.  So, there is some potential that these cases will return to U.S.
courts,  albeit  under a constrained standard of  review,  down the road.   As I
examine in a forthcoming piece in the Virginia Journal of International Law, if
there is a strong likelihood that the foreign judgment will be enforced in the
United States, why should the U.S. court dismiss the case outright and tie its
hands when the later enforcement proceeding is brought?

At bottom, a rewrite of the ATS by the Court has the potential to open up a
Pandora’s box of new issues for courts and commentators to deal with.  Here is
just a taste of what the future may bring.
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Proposal  for  a  Spanish
International  Cooperation  (Civil
Matters) Act
The Spanish Civil Procedure Act (Ley de Enjuiciamiento Civil), adopted in 2000,
required the Government to send to Parliament a bill of international legal co-
operation in civil matters. Soon after, the private international law Department of
the Universidad Autónoma of Madrid (UAM) drafted a law proposal on the subject
intending to provide guidance to the government. More than a decade later, the
legal imperative contained in the Civil Procedure Act has not yet been fulfilled.
The original proposal needed to be updated and adapted to the existing normative
framework.  UAM Professors Miguel Virgós Soriano, Iván Heredia Cervantes, and
Francisco  José  Garcimartín  Alférez,  together  with  the  Spanish  registrar  and
current president of the International Commission on Civil Status (CIEC) Spanish
section Juan María Díaz Fraile, have undertaken the task with a twofold purpose:
to be a point of reference in the development of a future law, and to promote a
critical and public debate on the topic. The Spanish Boletín Oficial del Ministerio
de Justicia  has just published their work, reproducing the last version of the
Proposal and including a detailed explanatory memorandum which exposes the
draft’s essential features. The article can be downloaded from the website of the
newly born Spanish Forum of Private International Law, the approval of a future
International Legal Cooperation Act being one of the issues on which the Forum
intends to focus its immediate activity.

Latest  Issue of  RabelsZ:  Vol.  76,
No. 1 (2012)
The  latest  issue  of  “Rabels  Zeitschrift  für  ausländisches  und  internationales
Privatrecht – The Rabel Journal of Comparative and International Private Law
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(RabelsZ)” has just been released. It contains – among others – articles on the
recent  Chinese and Japanese Codifications on Private International  Law.  The
table of contents reads as follows:

Articles:

Knut Benjamin Pissler, The New Private International Law of the People’s
Republic of China: Cross the River by Feeling the Stones, pp. 1-46

Abstract:

On October 28, 2010, the “Law of the Application of Law for Foreign-related
Civil Relations” was promulgated in the People’s Republic of China. The law
aims to consolidate the Chinese conflict of laws regime and signals a new step
towards a comprehensive codification of civil law in China. Drafting of the law
started in the early 1990s and produced an academic model law in the year
2000. The Chinese legislator was reviewing a first draft in 2002. However, due
to other priorities, it has only been since the beginning of 2010 that conflict of
laws has been at the top of the legislative agenda. It comes, therefore, with
little surprise that the law has some deficiencies and has been welcomed with
mixed feelings by Chinese academics, who had only limited influence in the last
stage of the drafting process.

The promulgated law emphasizes party autonomy and the closest connection as
general  principles.  The  law  furthermore  replaces  nationality  with  habitual
residence as the principal connecting factor for personal matters in Chinese
private international law. However, some lacunas remain and new questions
arise from the law. The legislative gaps concern the form of legal acts, the
maintenance duties after divorce as well as the assignment and transfer of
rights and duties in general. New questions arise from the provisions in the law
establishing alternative connecting factors.  In  some cases the law requires
application  of  the  law  which  favours  a  particular  party  (in  parent-child
relationships, maintenance and guardianship). Chinese courts will therefore be
confronted with the demanding task of comparing the legal regimes of different
states in this respect. In other cases the law does not stipulate how to choose
between the alternative connecting factors and it remains to be seen on which
principles courts will render their decisions. Regarding the free choice of law
with regard to rights in movable property provided by the law, it is additionally



questionable how the rights of third parties are protected where they are not
aware of such a choice of law. The decision of the legislator to exclude renvoi
will  force  Chinese  courts  to  apply  foreign  law even  if  the  foreign  private
international law refers back to Chinese law.

Some of  the particular provisions in the law are also a source for  further
problems: This concerns the application of the lex fori in divorce cases, the
conflict of laws rule on trusts and arbitration clauses as well as on agency.
Another  point  of  uncertainty  stems  from  older  provisions  of  private
international law that can still be found in several laws such as the Maritime
Commercial Law, the Civil Aviation Law or the Contract Law. Those norms are
still  in  force formally,  but  their  relation to  the new law is  not  sufficiently
clarified. This uncertainty is particularly pronounced given that the relation of
the new law to several provisions in the General Principles of Civil Law and the
Inheritance  Law  is  expressly  regulated  whereas  the  others  are  not  even
mentioned. Relating to international contract law and tort law, the Supreme
People’s Court had issued some judicial interpretations in the past to solve
certain questions, but it also remains uncertain whether these interpretations
still apply after the enactment of the new law. It is expected that the Supreme
People’s  Court  will  issue  a  further  judicial  interpretation  on  private
international law in the near future to help Chinese courts applying the new
law.

Qisheng  He,  The  EU  Conflict  of  Laws  Communitarization  and  the
Modernization  of  Chinese  Private  International  Law,  pp.  47-85

Abstract:

Since 2007 the EU has adopted the Rome I, Rome II and Rome III Council
Regulations  codifying  and  unifying  the  respective  conflict  of  laws  rules  in
contract,  tort  and  divorce  and  legal  separation.  The  EU  conflict  of  laws
communitarization  has  attained  great  achievements.  In  2010,  China  also
adopted a self-contained statute – the Law of the People’s Republic of China on
the Application of Law to Civil Relationships Involving Foreign Interests – which
marks  a  significant  step  forward  in  the  codification  of  Chinese  private
international law (PIL). However, the sources of Chinese PIL are still scattered
and diverse because the PIL rules in existing commercial statutes have not



been incorporated into this separate PIL statute. In contrast with the EU PIL,
there are three issues on which China should devote special attention in further
developing its PIL: Firstly,  because of a mixed mode of legislation and the
scattered  sources  of  Chinese  PIL,  maintaining  harmony  between  the  new
statute and the other sources still remains an important task. It remains very
important  for  China  to  enact  PIL  provisions  in  future  commercial  law
legislation. Secondly, the draft of the new statute includes no documents or
materials which suggest that the Chinese legislative authority appreciated the
tension and need for equilibrium between certainty and flexibility. Thus, the
new statute manifests some problems in this regard. Lastly, current Chinese
PIL  is  mainly  focused  on  jurisdiction-selection  rules,  meaning  that  the
formulation of reasonable content-preference rules is still an important task
necessary for the modernization of Chinese PIL.

 

Yoshiaki  Sakurada  &  Eva  Schwittek,  The  Reform  of  Japanese  Private
International  Law,  pp.  86-130

Abstract:

Japan has reformed its Act on the Application of Laws. On 1 January 2007, the
Hô no tekiyô ni kansuru tsûsoku-hô came into effect, a revised and renamed
version of the Hôrei that dates from 1898. This article traces the legislative
process and analyses the changes in the law, referring to the way they have
been implemented in the court rulings rendered so far.

In sessions dating from May 2003 to July 2005,  the Subcommittee for the
Modernisation of the Act on the Application of Laws (part of the Legislative
Commission of the Ministry of Justice) worked out fundamental innovations that
were approved by the Legislative Commission of the Ministry of Justice on 6
September 2005. Based on this report, the Ministry of Justice, in cooperation
with the Legislative Department of the Cabinet, drafted a bill that passed the
Upper House on 19 April 2006 and the House of Representatives on 15 June
2006.

The reform is comprehensive. The only parts of the law that were exempt from
amendment were international family and inheritance law, those already having



been  reformed  in  1989.  The  present  renewal  focuses  on  the  provisions
concerning international contract law (Arts. 7-12) and the international law of
torts (Arts. 17-22). Both sets of rules were further differentiated in their basic
principles and complemented by special rules.

As for international contract law, the basic connecting factor is still the parties’
choice of law (Art. 7). A fundamental change in determining the law applicable
to  contracts  was  implemented  by  introducing  a  new  subsidiary  objective
connecting factor in Art. 8. It provides that in the absence of a choice of law by
the parties, the law of the place with which the contract was most closely
connected should apply, and it specifies criteria for determining the closest
connection. The newly created rules on consumer and labour contracts in Arts.
11 and 12 contain major innovations aiming at the protection of the weaker
party. However, they impose upon the weaker party the burden of stipulating
the effect of the protective provision in question, an aspect which was much
criticised as it limits such protective effects.

The lex loci delicti, as the basic connecting factor for the law of torts, formerly
stipulated in Art. 11(1) Hôrei, is maintained in Art. 17. Multilocal torts are
governed by the law of the place where the results of the infringing act are
produced (Art. 17 sentence 1). However, if it was not foreseeable under normal
circumstances that the results would be produced at that place, the law of the
place where the infringing act occurred shall apply (Art. 17 sentence 2). Special
rules on product liability and on infringements of personality rights were added
to the law in Arts. 18 and 19. The lex loci delicti as connecting factor can be
deviated from in cases where a manifestly more closely connected place exists
(Art. 20) or where the governing law is changed by the parties (Art. 21). The
principle of double actionability, stating that Japanese law should be applied
cumulatively  to  the  applicable  law  regarding  the  grounds  of  and  the
compensation for damages incurred by a tort, was upheld in Art. 22 against
severe criticism.

Apart from the points of critique addressed above, the new law provides for a
differentiated  set  of  rules  that  keep  pace  with  the  latest  international
developments.

 



Anne  Röthel,  Family  and  Property  in  English  Law:  Developments  and
Explanations, pp. 131-160(30)

Abstract:

In  continental  jurisdictions,  there is  still  a  strong link between family  and
property.  Intestate succession,  imperative inheritance rights  as  well  as  the
concepts of matrimonial property regimes and in some aspects also tax law are
designed to attribute property rights along personal relationships. The position
of English law is often described as a contrasting concept, especially due to the
deeply rooted reservations against fixed shares. However, continental lawyers
often may be surprised with the actual outcome, especially in divorce cases.
The article  therefore  explores  the present  state  of  English law concerning
family and property. Is there a convergence in concepts as well? Is English law
nowadays  more  favourable  towards  general  normative  models  for  the
attribution of property within family relationships? Or is the 2010 decision of
Radmacher v.  Granatino another turning-point? The author argues that the
inner  explanation  of  these  –  at  first  glance  –  diverging  steps  lies  in  the
recognition of equality in horizontal relationships. The outcome of cases like
White v.  White or Stack v. Dowden is only partly the effect of a generally
altered view on family and property in English Law. Nonetheless, they reflect a
different understanding of how and how much the state should regulate the
family.  Although  all  European  legislations  experience  broadly  similar
demographic trends and social challenges, there remain decisive differences in
legal concepts. The distance between English Law and the continent may be
somewhat reduced – but it is far from disappearing.

Material:

Volksrepublik China: Erlass des Präsidenten der Volksrepublik China Nr.
36: Gesetz der Volksrepublik China zur Anwendung des Rechts auf zivilrechtliche
Beziehungen  mit  Aussenberührung  vom  28.  10.  2010,  pp.  161-169  (Peoples
Republic of China: Order of the President of the People’s Republic of China No.
36: The Law of  the Application of Law for Foreign-related Civil Relations of the
People’s Republic of China, 28/10/2010)

Japan: Gesetz Nr. 78 über die allgemeinen Regeln über die Anwendung von
Gesetzen (Rechtsanwendungsgesetz) vom 21. 6. 2006, pp. 170-184 (Japan: Act



No. 78 of 2006 about General Rules for Application of Laws, 21/06/2006)

Latest  Issue  of  “Praxis  des
Internationalen  Privat-  und
Verfahrensrechts” (3/2011)
Recently,  the  May/June   issue  of  the  German  law  journal  “Praxis  des
Internationalen  Privat-  und  Verfahrensrechts”  (IPRax)  was  published.

Here is the contents:

Catrin  Behnen:  “Die  Haftung  des  falsus  procurator  im  IPR  –  nach
Geltung der Rom I- und Rom II-Verordnungen” – the English abstract
reads as follows:

The extensive reform of the international law of obligations by the Rome I and
Rome II-Regulations  raises  the  question  of  the  future  classification  of  the
liability of the falsus procurator under international private law. Since the new
regulations entered into force, the problem of classification has not only arisen
at  national  law level,  but  also  at  the  level  of  European Union  Law.  Most
importantly,  it  must  be  questioned,  whether  the  new  Regulations  contain
overriding specifications regarding the classification of the liability of the falsus
procurator that are binding for the Member States. This article discusses the
applicable law on the liability of an unauthorised agent and thereby addresses
the issue of whether normative requirements under European Union law are
extant. Furthermore, the Article illustrates how the proposed introduction of a
separate  conflict  of  laws  rule  on  the  law of  agency  in  the  Draft  Rome I-
Regulation impinges on this question, even though this rule was eventually not
adopted.

 Ansgar Staudinger: “Geschädigte im Sinne von Art. 11 Abs. 2 EuGVVO”
– the English abstract reads as follows:

https://conflictoflaws.net/2011/latest-issue-of-%e2%80%9cpraxis-des-internationalen-privat-und-verfahrensrechts%e2%80%9d-32011/
https://conflictoflaws.net/2011/latest-issue-of-%e2%80%9cpraxis-des-internationalen-privat-und-verfahrensrechts%e2%80%9d-32011/
https://conflictoflaws.net/2011/latest-issue-of-%e2%80%9cpraxis-des-internationalen-privat-und-verfahrensrechts%e2%80%9d-32011/
http://www.iprax.de/


 The present essay discusses the decision of the European Court of Justice in
the case of Voralberger Gebietskrankenkasse/WGV-Schwäbische Allgemeine –
C-347/08. In this case, the court was concerned with the question whether,
under Article 11 Paragraph 2 of the Council Regulation (EC) No. 44/2001 of 22
December  2001  on  jurisdiction  and  the  recognition  and  enforcement  of
judgements in civil and commercial matters a social insurance agency acting as
the statutory assignee of the rights of the directly injured party has the right to
bring an action directly against the insurer in the courts of its own Member
State. The ECJ denies such a privilege, which is the correct decision in the
author’s  opinion,  who,  after  having  reviewed  the  ECJ’s  judgement,  also
discusses the assignability of the decision to other conventions. Afterwards he
raises the question to what extent legal entities, heirs or persons who claim
compensation for immaterial damages, damages resulting of shock or alimony
are allowed to sue the injuring party’s insurer at their own local forum.

 Maximilian  Seibl:  “Verbrauchergerichtsstände,  vorprozessuale
Dispositionen und Zuständigkeitsprobleme bei Ansprüchen aus c.i.c.” –
the English abstract reads as follows:

The article firstly deals with the question as to whether and to what extent
international jurisdiction can be affected by pre-trial dispositions regarding the
asserted  claim  by  the  parties  to  a  lawsuit.  Secondly,  it  examines  the
consequences resulting from the new EC Regulations Rome I and Rome II to
the classification of claims out of culpa in contrahendo in terms of international
jurisdiction. The background of the article consists of two decisions, one by the
OLG (Higher Regional Court) Frankfurt/Main and one by the OLG München.
The former concerned a case in which the defendant had pursued commercial
resp. professional activities in the Member State of the consumer’s domicile in
accordance with Art. 15 sec. 1 lit. c) of the Brussels I Regulation at the time he
concluded a contract with a consumer, but had ceased to do so before he was
sued for damages in connection with the very contract. The latter – against
which an appeal has meanwhile been dismissed by the BGH (German Federal
High Court of Justice), cf. BGH, 10.2.2010, IV ZR 36/09 – concerned a case in
which the party of a consumer contract had assigned his claim based on culpa
in contrahendo to the plaintiff, so that the plaintiff could file a lawsuit against
the other party of the contract. Here the question arose as to whether or not
the jurisdiction norm of § 29a ZPO (German Code of Civil Procedure) – which



provides a special forum for cases concerning consumer contracts negotiated
away from business premises – was also applicable, if the plaintiff was not the
person  who  had  concluded  the  contract.  The  OLG  München  negated  this
question. Apart from that the court decided that jurisdiction in this case could
not be based on § 29 ZPO which provides a special forum at the place of the
performance of the contract, either. This part of the decision gives reason to
the examination as to whether or not all claims based on culpa in contrahendo
can still be subsumed under § 29 ZPO. Since these claims are now subject to
Art.  12  of  the  Rome II  Regulation,  it  appears  to  be  doubtful  whether  the
traditional German classification of culpa in contrahendo as a contractual claim
in terms of jurisdiction can be upheld.

 Ivo Bach: “Die Art und Weise der Zustellung in Art. 34 Nr. 2 EuGVVO:
autonomer Maßstab versus nationales  Zustellungsrecht”  –  the English
abstract reads as follows:

 Article 34 (2) Brussels I in principle allows courts to deny recognition and
enforcement of a foreign (default) judgment when the defendant was not served
with the document which instituted the proceedings “in a sufficient time and in
such way as to enable him to arrange for his defence”. As an exception to this
principle, courts must not deny recognition and enforcement if the defendant
failed to challenge the judgment in the country of origin. In its decision of 21
January 2010, the German Bundesgerichtshof (BGH) dealt with both aspects of
Art. 34 (2) Brussels I. Regarding the defendant’s obligation to challenge the
judgment, the BGH – rightfully – clarified that the obligation exists even when
the defendant does not gain knowledge of the judgment before the enforcement
proceedings.  In  such  a  case  the  defendant  may  request  a  stay  of  the
enforcement proceedings while  challenging the judgment in the country of
origin. Regarding the time and manner of the service, the BGH relied on the
formal service requirements as provided in the German code of civil procedure
(ZPO) – Germany being the country where service was effected. The latter part
of the decision calls for criticism. In this author’s opinion, in interpreting Art.
34 (2) Brussels I courts should not rely on national rules, but rather should look
to autonomous criteria. As regards the manner of service, such autonomous
criteria may be taken from the minimum standards-catalogue in Arts. 13 and 14
EEO.



 Rolf A. Schütze: “Der gewöhnliche Aufenthaltsort juristischer Personen
und die Verpflichtung zur Stellung einer Prozesskostensicherheit nach §
110 ZPO” – the English abstract reads as follows:

 Under § 110 ZPO (German Code of Civil Procedure) the court – on application
of the defendant – has to make an order for security for costs if the claimant is
resident abroad but not resident in an EU or EWR Member State. The ratio of
this provision is that the defendant who successfully defends a baseless claim
should be able to enforce a cost order against the claimant. Residence means
the place where a person habitually and normally resides. The decision of the
Oberlandesgericht  Munich  rules  that  a  company  (or  other  legal  entity)  is
ordinarily resident in a place if its centre of management is at that place. Whilst
the former Reichsgericht and the Bundesgerichtshof rule that the amount of the
security must cover the possible claim of the defendant for recompensation of
costs for all possible instances, the Oberlandesgericht Munich states that only
the costs for the current instance and the appeal up to the time when the
defendant  can  file  a  new  application  for  security  can  be  included  in  the
calculation. The decision in both of its aspects is in accordance with the ratio of
§ 110 ZPO.

 Peter  Mankowski/Friederike  Höffmann:  “Scheidung  ausländischer
gleichgeschlechtlicher Ehen in Deutschland?” – the English abstract reads
as follows:

Same-sex marriages are on the rise if seen from a comparative perspective. In
contrast, German constitutional law strictly reserves the notion of “marriage” to
a marriage celebrated between man and woman. This must also have its impact
in German PIL. Same-sex marriages are treated like registered partnerships
and subjected to the special  conflicts rule in Arts.  17b EGBGB, not to the
conflicts rules governing proper marriage as contained in Art. 13–17 EGBGB.
Hence, a proper divorce of a same-sex marriage can as such not be obtained in
Germany but ought to be substituted with the dissolution of the registered
partnership  inherent  in  the  so-called  “marriage”.  Although  theoretically  a
principle of recognition might be an opportunity (if one succumbs to the notion
of such principle at all), the limits of such recognition would be rather strict in
Germany nonetheless.



  Alexander R. Markus/Lucas Arnet: “Gerichtsstandsvereinbarung in
einem Konnossement” – the English abstract reads as follows:

 In its decision 7 Ob 18/09m of 8 July 2009 the Austrian Supreme Court of
Justice  (Oberster  Gerichtshof,  OGH),  judged as  substance  of  the  case,  the
validity of an agreement conferring jurisdiction incorporated in a bill of lading,
its character as well as its applicability to a civil claim for damages resulting
from a breach of the contract of carriage on which the bill of lading was based.
Aside  from  that,  questions  concerning  the  relation  between  the  Lugano-
Convention (LC) and the Brussels I  Regulation arise in this judgement.  An
agreement conferring jurisdiction included in a bill of lading issued unilaterally
by the carrier fulfils the requirements established in art. 17 par. 1 lit. c LC since
in the international maritime trade the incorporation of agreements conferring
jurisdiction in bills of lading can clearly be considered to be a generally known
and consolidated commercial practice. Concerning the (non-)exclusivity of the
agreement conferring jurisdiction (art. 17 par. 1/par. 4 LC) the OGH makes a
distinction from its earlier case law and bases the decision on the European
Court of Justices judgement of 24 June 1986, case 22/85, Rudolf Anterist ./.
Credit Lyonnais. According to the in casu applicable Swiss Law the prorogatio
fori in the bill of lading covers the contract of carriage as well, although in
principle the contract does not depend on the bill of lading. Lastly, to identify
the relation between the LC and the Brussels  I  Regulation,  the analogous
application of art. 54b par. 1 LC is decisive.

  Götz Schulze: “Vorlagebeschluss zur intertemporalen Anwendung der
Rom II-VO” – the English abstract reads as follows:

The Engl. High Court in Homawoo v. GMF has referred the question concerning
the interpretation of Art. 31 and 32 of the Rome II-Regulation to the European
Court of Justice for ay Preliminary Ruling according to Art. 267 TFEU. Judge
Slade recommends to specify Art. 31 Rome II-Regulation (entry into force) by
the  date  of  application  on  11  January  2009  set  out  in  Art.  32  Rome  II-
Regulation. Judge Tomlinson in Bacon v. Nacional Suiza prefers a strict literal
interpretation with an entry into force on 20 August 2007 and a procedural
understanding of Art. 32 Rome II-Regulation.

  Bettina Heiderhoff: “Neues zum gleichen Streitgegenstand im Sinne



des Art. 27 EuGVVO” –  the English abstract reads as follows:

 The Austrian High Court (OGH) found that two actions do not involve the same
cause of action when an identical claim is based on two different rules from
different national laws and these rules stipulate different requirements. The
decision is in conformity with the Austrian dogma that identity of the actions
and lis pendens do not apply where a party bases a second claim on new facts.
In  other  words,  the  identity  of  the  cause  of  action  depends  on  the  facts
presented to the court, unlike in Germany where the identity depends on the
objective factual situation, no matter whether the claimant has presented all
facts to the court in the first action or not. This Austrian point of view threatens
uniform jurisdiction in the EU. It allows repetitive actions in different member
states and, consequently, may lead to contradicting judgements. It encourages
forum shopping. Therefore, it is a pity that the OGH did not present the case to
the ECJ under Art. 267 TFEU.

 Carl  Friedrich  Nordmeier:  “Divergenz  von  Delikts-  und
Unterhaltsstatut  bei  tödlich  verlaufenden  Straßenverkehrsunfällen:
österreichischer  Trauerschadensersatz  und  brasilianisches  pretium
doloris vor dem Hintergrund der Europäisierung des Kollisionsrechts” –
the English abstract reads as follows:

 Claims  for  compensation  based  on  the  loss  of  a  maintenance  debtor  in
transborder cases demand the coordination of the law applicable to tort and the
law applicable to maintenance obligations. In the present case of the Austrian
Supreme Court (Oberster Gerichtshof), concerning a fatal traffic accident in
Austria, whose victims were Brazilian nationals, Austrian tort law and Brazilian
maintenance law had to be applied. From the Austrian perspective, the Hague
Convention on the Law Applicable to Traffic Accidents has priority over the
national conflict  of  law rules and over the Rome II  Regulation.  This raises
questions relating to the possibility of a choice of law in cases that fall within
the scope of application of the Convention. Austrian law does not provide a
pension for the compensation of grief suffered by relatives of a victim of a fatal
traffic accident. A pretium doloris of the Brazilian law is to be qualified as a
question of tort and was rightly not awarded.

 Arkadiusz Wowerka: “Polnisches internationales Gesellschaftsrecht im



Wandel” – the English abstract reads as follows:

 The Polish applicable international private law provides no specific regulations
on the international private law of companies. Also the judicature has up till
now delivered  no  decisions  in  this  matter.  The  essential  principles  of  the
international private law of the companies were developed by the doctrine.
Within the frame of the planned reform of the international private law the
government has presented the draft of a new regulation on the international
private  law which,  with  its  provisions  on  the  legal  entities  and  organised
entities, should fill the current gap in the subject area. The present article gives
an overview on the autonomous international private law of the companies and
its current evolution, dealing with the issues of the definition of the company,
rules for determination of the law governing the companies, scope of the law
governing the companies and finally the question of recognition of companies,
in  each  case  with  references  to  the  proposals  of  the  government  draft
regulation.

 Christel  Mindach:  “Anerkennung  und  Vollstreckung  von
Drittlandsschiedssprüchen in Handelssachen in den GUS-Mitgliedstaaten”
– the English abstract reads as follows:

 After the collapse of the Soviet Union, the newly founded States, establishing
the Commonwealth of Independent States (CIS), had to build a completely new
legal  system.  Quite  naturally  the  legislation  of  international  commercial
arbitration played a secondary role during the first years of transformation,
apart from the CIS Members Russia, Ukraine and Belarus. In the course of
legislation process the most CIS States couldn’t base on own legal traditions or
experiences in this field. This insufficient situation changed in principle only
just,  when  these  States  decided  about  the  accession  to  the  New  York
Convention on Recognition and Enforcement of Foreign Arbitral Awards. With
the exemption of Tajikistan and Turkmenistan the New York Convention came
in force for all CIS Members in the meantime. The following article describes in
a concise manner some of the fundamental requirements for the recognition
and enforcement of foreign arbitral awards in commercial matters rendered in
the territory of a State other than a CIS State under the appropriate national
laws of CIS States including the procedure of compulsory enforcement.



  Erik Jayme on the conference on the Proposal for a Regulation on
jurisdiction, applicable law, recognition and enforcement of decisions and
authentic  instruments  in  matters  of  succession and the creation of  a
European Certificate of Succession, which took place in Vienna on 21
October  2010:  “Der  Verordnungsvorschlag  für  ein  Europäisches
Erbkollisionsrecht  (2009)  auf  dem  Prüfstand  –  Tagung  in  Wien”  
 Stefan Arnold: “Vollharmonisierung im europäischen Verbraucherrecht
–  Tagung  der  Zeitschrift  für  Gemeinschaftsprivatrecht  (GPR)”  –  the
English abstract reads as follows:

 On the 4th and 5th of June 2010, the Zeitschrift für Gemeinschaftsprivatrecht
(Journal for EU-Private Law, JETL) and the Frankfurter Institut für das Recht
der  Europäischen  Union  (Frankfurt  Institute  for  the  Law of  the  European
Union,  FIREU)  hosted  a  conference  on  „Full  Harmonisation  in  European
Consumer  Law“  at  the  Europa-Universität  in  Frankfurt  (Oder).  Prof.  Dr.
Michael Stürner (Frankfurt/Oder) had invited to the conference. The speakers
addressed not only the concept of full harmonisation but also the European
framework for the harmonisation of Private Law and the consumer protection
achieved by the the rules on Conflict of Laws. Moreover, the Draft Common
Frame of Reference and the effect of full harmonisation on specific fields of law
were discussed. The participants also debated the practical effects of possible
full harmonisation measures.

 Erik  Jayme  on  the  congress  in  Palermo  on  the  occassion  of
the  bicentenary  of  Emerico  Amari’s  birth:  “Rechtsvergleichung  und
kulturelle Identität – Kongress zum 200. Geburtstag von Emerico Amari
(1810–1870) in Palermo”


