
Expedited  settlement  of
commercial  disputes  :  The
Commission’s Response
A Legislative initiative procedure which started nearly a year ago, is coming now
to the next level: The European Commission has recently stated its position on the
European  Parliament  non-legislative  resolution  with  recommendations  to  the
Commission on expedited settlement of commercial  disputes.  The response is
featured  in  a  document  titled  ‘Follow-up  to  the  European  Parliament  non-
legislative  resolution  with  recommendations  to  the  Commission  on  expedited
settlement  of  commercial  disputes’.  The  main  issues  addressed  may  be
summarized  as  follows:

Creation of a European Expedited Civil Procedure (EECP)

The  Commission  will  take  the  resolution  as  further  inspiration  to  analyse
simplifications  to  cross-border  litigation,  but  not  necessarily  by  a  specific
European  Expedited  Civil  Procedure.

Possible  changes  to  the  Rome  I,  the  Rome  II  and  the  Brussels  Ia
Regulations

The Commission will, as appropriate, consider issues concerning choice of law
agreements and choice of court agreements within the framework of the review of
the relevant instruments (the Rome I and the Brussels Ia Regulations).

Other measures –  building competence in commercial  law in Member
States

The Commission will continue to support training and research in commercial law
and to facilitate access to information on foreign law in the framework of non-
legislative actions, including financial programmes.

Other measures – analysing establishment of the European Commercial
Court

At this  stage,  it  does  not  seem appropriate  to  engage in  preparatory  action
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concerning the establishment of a European Commercial Court. However, the
Commission will consider the question of the desirability of further studies in this
field.

The full text of the doc. document is available here.

Once there,  scroll  down to  Documentation  gateway,  and open the  European
Commission box.

Applicable Law and Jurisdictional
Agreement  in  European  Union
International  Family  and
Succession Law
Dr.  Marlene  Brosch  (Senior  Research  Fellow  at  the  Max  Planck  Institute
Luxembourg for International, European and Regulatory Procedural Law) recently
published a book on Choice of Law Agreements and Jurisdictional Agreements in
EU International Family Law and Succession Law.

 

Here is a brief overview provided by the author:

 

Choice of Law Agreements and Choice of Court Agreements are fundamental
legal instruments in Private International Law, expressing the parties’ autonomy
to determine the applicable law and the competent court(s). In the field of Family
Law and Succession Law, party autonomy has only recently taken root through
the enactment of several EU Regulations that recognise limited party autonomy:
Rome III, Brussels II-bis, Maintenance Regulation, Succession Regulation, as well
as the Regulations on Matrimonial Property Regimes and Property Regimes of
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Registered Partnerships.

 

The book constitutes an in-depth comparison of the rules on party autonomy in
the  aforementioned  legal  instruments  from  a  functional  and  systematic
perspective. Special regard is given to the interrelations between applicable law
and jurisdiction. This comparative analysis serves as the starting point for
assessing  inconsistencies  and  deficiencies,  which  further  lead  to  discussing
reform proposals for a more coherent normative system.

 

M o r e  i n f o r m a t i o n  c a n  b e  f o u n d  a t
https://www.mohrsiebeck.com/en/book/rechtswahl-und-gerichtsstandsvereinbarun
g-im-internationalen-familien-und-erbrecht-der-eu-9783161562730?no_cache=1 .

The  Hague  Convention  on  the
International Protection of Adults
–  A  position  paper  by  experts
involved in the ELI Adults’ Project
The  European  Law  Institute  (ELI)  has  launched  in  2017  a  project  on  The
Protection of Adults in International Situations.

The adults to which the project refers are persons aged 18 or more who are not in
a position to protect their interests due to an impairment or insufficiency of their
personal faculties.

The project purports to elaborate on the resolution of 1 June 2017 whereby the
European Parliament, among other things, called on the European Commission to
submit ‘a proposal for a regulation designed to improve cooperation among the
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Member States and the automatic recognition and enforcement of decisions on
the protection of vulnerable adults and mandates in anticipation of incapacity’.

The Commission has made known that it does not plan to submit such a proposal
in the near future. At this stage, the Commission’s primary objective is rather the
ratification of the Hague Convention of 13 January 2000 on the International
Protection of Adults by the Member States that have not yet done so.

The ELI project builds on the idea that the Convention, which is currently in force
for twelve States (ten of which are also Member States of the Union), generally
provides appropriate answers to the issues raised by the protection of adults in
situations with a foreign element. That said, the team of experts charged with the
project has taken the view that it would be desirable for the Union to legislate on
the matter, in a manner consistent with the Convention, with the aim of improving
the operation of the latter among the Member States.

The ultimate goal of the project is to lay down the text of the measure(s) that the
Union might take for that purpose.

While the project is  still  in progress,  a position paper has been issued on 3
December 2018, signed by some of the members of the project team, to illustrate
the main views emerged so far from the discussion.

The paper suggests that the Union should consider the adoption of measures
aimed, inter alia, to:

(i) enable the adult concerned, subject to appropriate safeguards, to choose in
advance, at a time when he or she is capable, the Member State whose courts
should have jurisdiction over his or her protection: this should include the power
to supervise guardians, persons appointed by court or by the adult (by way of a
power of attorney), or having power ex lege to take care of the adult’s affairs;

(ii) enlarge the scope of the adult’s choice of law, so that he or she can also
choose at least the law of the present or a future habitual residence, in addition to
the choices currently permitted under Article 15 of the Hague Convention of
2000;

(iii) outline the relationship between the rules in the Hague Convention of 2000
and the rules of private international law that apply in neighbouring areas of law
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(such  as  the  law  of  contract,  maintenance,  capacity,  succession,  protection
against violence, property law, agency);

(iv) specify the requirements of formal and material validity of the choice of the
law applicable to a private mandate, including the creation and exercise (and
supervision by the courts) of such mandates;

(v) address the practical implications of a private mandate being submitted (by
virtue of  a choice of  law, as the case may be) to the law of  a State whose
legislation fails  to  include provisions  on the creation or  supervision on such
mandates, e.g. by creating a “fall-back” rule in cases of choice of the “wrong” law,
which does not cover the matters addressed (or at least applying Article 15(1) of
the Hague Convention of 2000);

(vi) extend the protection of third parties beyond the scope of Article 17 of the
Hague Convention of 2000 to the content of the applicable law, and possibly also
to lack of capacity (or clarifying that the latter question is covered by Article 13(1)
or the Rome I Regulation);

(vii) make it easier for those representing and/or assisting an adult, including
under a private mandate, to provide evidence of the existence and scope of their
authority in a Member State other than the Member State where such authority
has been granted or confirmed, by creating a European Certificate of Powers of
Representation of an Adult (taking into account the experience developed with
the European Certificate of Succession);

(viii)  clarify  and  make  more  complete  the  obligations  and  procedures  under
Articles 22, 23 and 25 of the Convention in order to ensure ‘simple and rapid
procedures’ for the recognition and enforcement of foreign measures; further
reflection is needed to determine whether, and subject to which safeguards, the
suppression  of  exequatur  would  be  useful  and  appropriate  for  measures  of
protection issued in a Member State;

(ix) facilitate and encourage the use of mediation or conciliation.

The ELI project will form the object of a short presentation in the framework of a
conference on The Cross-border Protection of Vulnerable Adults that will take
place in Brussels on 5, 6 and 7 December 2018, jointly organised by the European
Commission and the Permanent  Bureau of  the Hague Conference on Private



International Law.

Praxis des Internationalen Privat-
und  Verfahrensrechts  (IPRax)
3/2018: Abstracts
The latest issue of the „Praxis des Internationalen Privat- und Verfahrensrechts
(IPRax)“ features the following articles:

M. Andrae: The Scope of Application of the Regulation (EU) 2016/1103

The Regulation (EU) 2016/1103 will be the central European legal instrument
governing  matters  of  matrimonial  property  regimes  having  cross-border
implications. This includes any property relationships, between the spouses and in
their  relations  with  third  parties  resulting  directly  from  the  matrimonial
relationship, or the dissolution thereof. From this it follows a broad objective
scope of application. Excluded from the scope the Regulation (EU) 2016/1103 are
inter alia: the succession to the estate of a deceased spouse and the nature of
rights in rem relating to a property. This contribution discusses which typical
legal  relationships  are  covered  by  the  regulation  and  which  are  precluded.
Particular attention is given to: the responsibility of one spouse for liabilities and
debts of the other spouse, the powers, rights and obligations of either or both
spouses  with  regard  to  property,  gratuitously  allowance  between  spouses,
undisclosed  partnerships  between  spouses,  employment  contracts  between
spouses, the allocation of matrimonial home in case of separation, the distinctness
of a matrimonial property agreement and a contract of inheritance as well as the
relationship between the legal system of marriage property and the numerus
clausus of rights in rem known in the national law of the Member States. The
Regulation (EU) 650/2012 should be applied in the case, if the inheritance of the
surviving spouse increases by a quarter under Art. 1371 para. 1 German Civil
Code (BGB).
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E.  Jayme:  Reform  of  Tort  Law  in  Germany  (2017):  compensation  of
dependent survivors of dead persons for pain and suffering: problems of
jurisdiction and conflict of laws

The  German  legislator  has  introduced,  recently,  the  right  of  the  surviving
dependents of a person who has been killed, e.g. in a car accident, to ask for
compensation for pain and suffering. The article deals with the rules concerning
jurisdiction and the applicable law in international cases such as car accidents
abroad, when the survivors live in a foreign country. In addition, solutions are
proposed for the question, how the personal relation are to be determined, when
the person killed and his or her survivors live in a foreign country.

P.  Mankowski:  Liability  insurance,  direct  action,  forum  actoris:  no
deviating  by  jurisdiction  clause  in  the  insurance  contract

Liability  insurance  and  direct  claims  are  everyday  appearances  in  European
private  international  law  and  international  procedural  law.  Odenbreit  has
awarded the injured party with a forum actoris. Now, and consequentially, Assens
Havn supplements this with protection against derogation to the injured party’s
detriment: The injured party is rightly held not to be bound by a derogating
urisdiction agreement in the insurance contract between the policyholder (i.e. the
tortfeasor in relation to the injured party) and his insurer.

D. Coester-Waltjen: Opportunity missed: The CJEU and private divorces

This article comments on the decision of CJEU in the case of Sahyouni ./. Mamisch
(C-372/16).  The  CJEU  accepted  jurisdiction  because  the  applicability  and
interpretation of the Rome III-Reg. (No. 1259/2010) was at issue. However, the
Court following the advice of the Advocate General decided that a private divorce
does not fall within the scope of the Rome III-Reg. Consequently, the court was
not concerned with the interpretation of Art. 10 Rome III-Reg. in cases where the
applicable divorce law provides different rules based on gender. The Advocate
General had recommended the non-application of all rules which are not gender-
neutral irrespective of the fact whether the result in the case at hand was or
would be discriminatory or not. This article analyses critically the reasoning of the
Court  and  the  Advocate  General,  especially  the  lack  of  any  differentiation
between the different kinds of private divorces and the emphasis put on the
applicability of the Brussels IIbis-Reg. (No. 2201/2003).  The author expresses



regret over the interpretation of Art. 10 by the Advocate General.

M.  Andrae:  Petition  for  divorce  of  marriage  before  a  sharia  court  in
Lebanon and Germany

According to s. 109 of the German Act on Proceedings in Family Matters and in
Matters  of  Non-contentious  Jurisdiction  (Familienverfahrensgesetz,  FamFG)
German courts will recognize a decree of divorce of marriage given by sharia
courts abroad. Therefore, a pending petition for divorce before such a court will
be recognized as well. The Higher Regional Court of Hamm (Oberlandesgericht
Hamm) had to decide in this matter. Traditionally, lis pendens  of litigation in
familiy matters in a third State is an obstacle to the decision of a German court
given the following premises: The parties and the subject matter of proceedings
are identical, the foreign court was seized first and the foreign court is expected
to give a decision capable of recognition within reasonable time. The OLG Hamm
does not comply with this established body of case law. Instead, it is guided by
Art. 29 (EC) Regulation No 44/2001 and Art. 27 Lugano Convention, respectively.
Drawing on the ECJ’s doctrine in Gubisch (1987) it does not take into account
whether the foreign decision is expected to be capable of recognition. The article
critically analyzes this ruling.

S. Korch/M. Konstantin: From Freedom of Establishment to Free Choice of
Corporate Form – The Implications of Polbud

The ECJ judgment in Polbud is a landmark decision in international corporate law.
Summarizing, the ECJ no longer focuses on protecting the free establishment (of
corporations) but instead embraces the idea of allowing European corporations to
freely choose a corporate form from any EU Member State’s legislation. This
switch confronts the national  legal  systems with a wide range of  challenges,
especially with regard to the protection of creditors,  transformation law, and
employee co-determination. The analysis in this paper reveals that the relevant
German statutes do not adequately cover these challenges.

C.  Thomale:  The “Centre  of  Main Interests”  in  international  corporate
insolvency proceedings

The Landgericht  Berlin has used the Niki  insolvency proceedings, which have
been attracting  wide  public  attention,  for  a  deep discussion  of  the  criterion
“Centre of main interest” as contained in the European Regulation on Insolvency



Proceedings. This case note carefully evaluates the decision and tries to highlight
possible venues for legal reform.

E. Jayme/C.F. Nordmeier: Greek Muslims in Thrace: dépeçage and new opt-
in-requirement in family and inheritance

In the northern Greek region of Thrace, Greek citizens enjoy a special status in
family  and inheritance law.  The Greek law 1920/1991 of  24 December 1990
regulates the jurisdiction of the Mufti and thus the application of Islamic law in
the execution of international treaties after the end of the Greek-Turkish war. The
provisions of Law 1920/1991 have been significantly amended by Law 4511/2018
of 15 January 2018. The focus is on the need to agree on the mufti’s jurisdiction in
family  matters.  In  the  absence  of  an  agreement,  the  state  courts  have  sole
competency.  In  matters  of  succession,  the  testator  must  have  opted  for  the
application of Islamic law. The present article presents the new rules in greater
detail and examines their effects in European international private and procedural
law. In addition, the question of what impact they have on the practice of German
family and probate courts is examined.

F. Heindler: The right of direct action in international road accidents

The annotated judgement focuses on the scope of application of Art. 9 Hague
Convention  of  4  May 1971 on  the  Law Applicable  to  Traffic  Accidents.  The
Austrian Surpreme Court in Civil and Criminal Matters (Oberster Gerichtshof) has
ruled that the law applicable under Art. 9 does not oust the law applicable to the
insurance contract in relation to the extent of the insurer’s liability. In contrast,
Art. 9 merely determines whether a claim can be brought directly against the
insurer.  By way of  obiter  dictum, the Oberster Gerichtshof  suggested that  it
would adopt the same position when applying Art. 18 Rome II which was not
applicable in the current case since the Convention has priority in accordance
with  Art.  28  s.  1  Rome  II  and  the  EU  Member  States’  international  law
obligations.

M. Komuczky: Dogmatic Assessment of Surrogacies undertaken abroad in
Austria

The article discusses the family law consequences of surrogacy conducted abroad
from an  Austrian  perspective.  This  question  is  discussed  in  the  light  of  the
ECtHR’s  jurisprudence.  If  a  court  order  was  rendered  in  the  state  where



surrogacy was performed, this decision may be capable of being recognized in
Austria, provided that the child obtained the citizenship of the other state. In all
other cases, a conflict of law analysis according to the principle of the strongest
connection is necessary, as §§ 21, 21 autIPRG only apply to naturally conceived
children.  It  is  of  pivotal  importance that  the child  maintains  effective  family
relationships. Only in exceptional cases, Austrian public policy may be invoked.

D.B. Adler: Post Daimler: Foreign companies still run the risk to be subject
to U.S. general jurisdiction throughout the US.

In Daimler AG v. Bauman, the U.S. Supreme Court overturned nearly seventy
years of law on general jurisdiction. According to Daimler, the general jurisdiction
inquiry is no longer whether a foreign corporation’s in-forum contacts can be said
to  be  in  some  sense  continuous  and  systematic,  but  rather  whether  that
corporation’s affiliation with the forum is so continuous and systematic as to
render it  essentially at home in the forum. Except in rare situations, general
jurisdiction  henceforth  should  be  proper  over  a  corporation  only  in  the
corporation’s state of incorporation or principal place of business. This article
proceeds in three main sections. Part one provides a brief analysis of the Daimler
decision, including a critique on both its shortcomings and the court’s rationale.
Part two focuses on the post-Daimler  developments highlighting three points.
First, the article evaluates how lower courts throughout the US have adapted to
the newly developed “at home” standard. Second, it shows how litigants are more
often than not successful at circumventing Daimler’s “at home” test by reviving
century-old cases in  order to  establish general  jurisdiction on a  “consent-by-
registration” theory. According to this theory, foreign corporations consent to
general jurisdiction when they register to do business in states outside their place
of incorporation or principal place of business. The author critically assesses this
theory and its effects on foreign companies and banks in the context of Daimler’s
rationale and questions its validity as a basis for general jurisdiction. He then
evaluates a recent New York State legislative initiative, which attempts to further
“clarify” Daimler and to strengthen the validity and foundation of the “consent-by-
registration” theory. Part three summarizes the findings.

A. Anthimos: The application of the Rome I Regulation in Greece

The present article serves as an inventory of published and unpublished case law
in regards to the application of Rome I Regulation in Greece. It focuses solely on



provisions,  which  were  examined  and  interpreted  by  domestic  courts.  The
author’s purpose is  to provide a concise report of  the existing trends in the
application of the EU Regulation.

Z. Csehi: New Hungarian Legislation on conflict of laws, jurisdiction and
procedure in private international law matters

In Hungary, Private International Law has been changed fundamentally by Act No
XXVIII, which entered into force on 1 January 2018. These legislative changes are
related to the recent reform of Hungarian civil law, which made modifications in
the area of Private International Law necessary. From now on, rules regarding
the conflict of laws, the international procedural law as well as the recognition
and enforcement of foreign judgments are codified in a single legal act. The aim
of this new codification of Private International Law was also to bring Hungarian
legislation in line with the relevant European regulations, which was not entirely
the case with the previous provisions. The present contribution describes the
legal modifications in Hungarian Private International Law and the key changes
of the reform.

Private Divorces – Lecrture on the
Consequences  of  the  CJEU
decision Sahyouni
The  IACPIL  (Interdisciplinary  Association  of  Private  International  and
Comparative  Law)  and  the  University  of  Vienna  invite  to  a  lecture  by  Prof.
Budzikiewicz (in German).

Whereas private divorces were mostly executed outside Europe, nowadays Italian,
French as well as Spanish law allow a contractual divorce. The lecture addresses
to what extent private divorces can be valid outside the enforcing state. The
recognition can be relevant in different cases, e.g. another marriage is aspired or
legal questions concerning the right of maintenance, tax law as well as law of
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succession arise.

The CJEU recently  ruled that  the Rome III  regulation is  not  applicable to  a
marriage divorced by a spiritual court in a third country. In this respect the
lecture focuses on how private divorces are to be treated with regard to private
international law and international procedural law.

The flyer can be found here

Where: University of Vienna, Juridicum, Schottenbastei 10-16, 1010 Vienna, SEM
20
When: 17 May 2018, 6 p.m.
The event is free but registration is required (office@igkk.org).

ERA  Summer  Courses:  Cross-
Border  Insolvency  Proceedings
and Cross-Border Civil Litigation
ERA Summer course on cross-border insolvency proceedings

Trier, 11-13 June 2018

This intensive course on insolvency law will introduce lawyers to practical aspects
of cross-border insolvency proceedings: different national insolvency laws, EU
legislation and major CJEU case law will be presented.

The course will focus on the recast EU Regulation No 2015/848 on insolvency
proceedings, including the following key topics:

Centre of main interest (COMI) and forum shopping
Coordination of proceedings
Insolvency, cross-border security and rights in rem

Following an introduction to different insolvency law systems within the EU,
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participants will discuss the recent proposal for a Directive on insolvency and
post-Brexit implications for insolvency and restructuring. Participants will be able
to deepen their knowledge through case studies and workshops.

Cross-border civil litigation: summer course

Trier, 2-6 July 2018

“How do I recover money owed to me by my business partner residing abroad?”
This is a problem that many companies and individuals are facing nowadays. The
ERA summer course will  provide you with answers. Get to know Brussels Ia,
Rome  I,  Rome  II,  the  European  Account  Preservation  Order,  the  European
Enforcement Order, the European Payment Order, the Small Claims Regulation,
the Regulation on service of  documents and taking of  evidence,  and the EU
framework on mediation, ADR & ODR – and find out which path best to take!

You will learn:

…which court is competent to hear your case
…how to serve a judicial document
…how to take evidence abroad
…to advice on how to enforce a judgment abroad
…to apply the recent CJEU case law in the field
…which way to choose to recover money owed to your client
…to provide guidance on how to efficiently freeze monies in foreign bank
accounts
…how to best apply the Rome I & II Regulations
…what is the added value of ADR & mediation

 

This  course  will  provide  you  with  hands-on  experience  on  cross-border  civil
litigation cases and the recent jurisprudence of the European Court of Justice. All
relevant EU instruments will be presented and analysed, both by way of lectures
and case studies. You will profit from daily workshops where active participation
is encouraged.
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Court of Appeal of Ljubljana and
implied consent to application of
Slovenian  law by  not-  contesting
the application of Slovenian law in
first and in appellate instance
Written  by  Dr.  Jorg  Sladic,  Attorney  in  Ljubljana  and  Assistant  Professor  in
Maribor (Slovenia)

I n  j u d g m e n t  o f  2 5  O c t o b e r  2 0 1 7  i n  c a s e  I  C p g  1 0 8 4 / 2 0 1 6
(ECLI:SI:VSLJ:2017:I.CPG.1084.2016)  published  on  31  January  2018  the
Slovenian Appellate Court ruled on a question of implied consent to application of
Slovenian law.

Unfortunately  the  underlying  facts  are  not  described  with  the  necessary
precision.  It  would  appear  that  there  was  a  three-person  contractual  chain
between an Austrian, an Italian and a Slovenian commercial company. Apparently
the Italian company was the seller, the roles of both the Austrian and Slovenian
company are not very clearly described. The underlying transaction that led to the
dispute was a contract for the sale of goods concluded under the CISG. The ruling
does not state where the seller had the habitual residence, yet the condemnation
to perform the payment can only be construed in such a way that the Italian
plaintiff was the seller.

The court of first instance condemned the defendant (a Slovenian commercial
company) to payment of the sum of 52.497,28 EUR to the Italian claimant (Italian
commercial company) and dismissed the Slovenian defendant’s defense of set-off
(exceptio compensationis) in the sum of 50.000,00 EUR.

The condemnation was based upon a sales contract for goods concluded under
the application of the CISG. The Slovenian defendant contended that the Italian
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claimant did not sign the double order / mandate addressed to the Austrian third
person (named the client or the orderer) who had been instructed to perform the
payment  to  the  Italian  company.  The  Austrian  client  later  withheld  the
performance of payment due to a non signed double order / mandate (double
order/mandate is a figure where a principal gives the first mandate to the agent
to perform an obligation to a third person (recipient) and the second mandate to
the third person (recipient) to accept the performance of such an obligation, see
Art. 1035 Slovenian Code of Obligations: Through an instruction one person, the
principal, authorizes a second person, the agent, to perform an obligation for the
latter’s account to a certain third person, the recipient (the beneficiary),  and
authorizes the third person to accept performance in the third person’s name. The
Slovenian  legislative  provision  corresponds  to  §  1400  Austrian  ABGB,  §  784
German BGB and Art. 468 Swiss Code of Obligations). The defendant claimed in
his defense of set-off that there was an extra-contractual obligation (a delict) due
to lack of  performance of  the Austrian agent that was caused by the Italian
company.

One of the pleas in appeal was that Italian and in the alternative the Austrian
substantive law should be applied for assessing the existence of the obligation to
be set-off. The Court of Appeal dismissed such a plea. The Slovenian defendant
alleged an allegedly mature and liquid non-contractual obligation to be set-off.
The assessment of facts narrated by the Slovenian company i.e. the damages set-
off due to non signature of an order given to the Austrian company shows that
there is in essence a defense of breach of the claimant’s obligation in accepting
the performance based on the same facts as the claimant’s claim to payment. The
Appellate  Court  expressly  avoided  the  characterization  of  the  said  breached
obligation as contractual or as non-contractual. There was only a precisions that
the facts underlying both the contractual obligation to perform a payment and the
allegedly breached obligation are identical.

According to the Appellate Court in Ljubljana the court of first instance found that
there was an implied consent to apply the Slovenian law, neither party contested
the application of Slovenian law in the first and also in the appellate instance. The
law  applicable  to  the  obligation  that  was  claimed  in  set  –  off  is  therefore
Slovenian law. Even if such an obligation were non – contractual, Slovenian law
would have to be applied under Art.  4(1) and (3) in connection with Art.  15
Regulation (EC) No 864/2007 (Rome II).



The ruling does not contain any explicit connecting factor. The issue is not Art. 17
Rome I Regulation (Regulation (EC) No 593/2008). One can assume that under
Art. 1(1) CISG the applicable law is the CISG as Austria, Italy and Slovenia are
contracting parties to the said UN convention. However, the interesting part is
the reference to the implied consent to the application Slovenian substantive law.
Under Art. 4(1)(a) Rome I Regulation (Regulation (EC) No 593/2008) “a contract
for the sale of goods shall be governed by the law of the country where the seller
has his habitual residence”. This should prima facie be the Italian law, as the
Italian  company  applied  for  payment  after  having  performed  the  specific
performance under the sales contract. However, not contesting the application of
Slovenian substantive law in judicial proceedings in first and also in the appellate
instance was then construed as “implied consent” to Slovenian substantive law
(Art. 3(2) Regulation Rome I). Seen in pragmatic perspective, in order to avoid a
uneasy modus vivendi or fine tuning of Art. 3 and 15 of the Regulation Rome II
with Art. 17 Regulation Rome I the Slovenian Appellate Court preferred to refer
to Slovenian law even if under conditions that do not easily fit in Art. 3(2) and 10
Rome I Regulation.

Praxis des Internationalen Privat-
und  Verfahrensrechts  (IPRax)
1/2018: Abstracts
The latest issue of the „Praxis des Internationalen Privat- und Verfahrensrechts
(IPRax)“ features the following articles:

B. Heiderhoff: The new EU Regulations on Matrimonial Property Regimes
and on the Property Consequences of Registered Partnerships

The two new EU Regulations on matrimonial property regimes (2016/1103) and
on property consequences of registered partnerships (2016/1104) will come into
force on 29th January 2019. This contribution provides an introduction to the new
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acts and analyses their central provisions. Firstly, the material and personal scope
of the Regulations are clarified. The author then considers the conflict of laws
rules.  Here,  the Regulation is  consistent with Rome III  and the 2007 Hague
Protocol in allowing a limited choice of law. It is highlighted that the habitual
residence at the time of the marriage is of central importance, but that several
issues will need further clarification. In particular, the exact time at which the
habitual residence of the couple must be established under Article 26 para 1
needs  to  be  fixed.  Furthermore,  the  escape  clause  in  Article  26  para  3  is
described as being too narrow. It is then shown that the formal requirements for
marriage  contracts  in  Article  25  refer  to  the  lex  causae  which  may  cause
difficulty. Finally, the rules on jurisdiction are briefly described. The author ends
with an overall positive assessment.

T. Koops:  Res judicata under the Brussels I Recast – Can the ruling in
Gothaer Allgemeine Versicherung ./. Samskip GmbH be reconciled with
the Brussels I Recast Regulation?

In Gothaer Allgemeine Versicherung ./. Samskip GmbH  the CJEU developed a
European concept of res judicata, encompassing not only the operative part of the
judgment, but also its ratio decidendi, based on the Brussels I Regulation. This
article argues contrary to the CJEU, that today’s European law of Civil Procedure
cannot cope with a European concept of res judicata. Far from being a fully-
fledged system of  law it  cannot  furnish  “its”  concept  of  res  judicata  with  a
corresponding system of legal protection. An autonomous concept would sever
the connection between the legal effect of a decision and the legal protection of
the  parties  under  national  laws.  Therefore,  the  effect  of  a  decision,  when
recognized in another member state, should in principle be determined by the law
of the state in which it was rendered. On the other hand, some of the provisions of
what is now the Brussels I Recast do indeed require a uniform European concept
of res judicata, albeit with a narrow scope. This leaves us with a European law of
Civil Procedure under which the concept of res judicata should, but cannot be
entirely based on national law.

P.F. Schlosser:  Agents acting on behalf of a corporate entity or debtors
jointly  and  severally  liable  together  with  it  personally  bound  by
jurisdiction  agreements  in  the  contract?

The opinion of the Court of Justice in its decision of June 26, 2017, case C-436/16,



is correct and cannot be subject to any doubt. A jurisdiction agreement cannot by
itself bind persons acting for the respective contract partner in the capacity of a
managing director or holder of a power of attorney. The solution is corresponding
to what is correct in the framework of arbitration. Persons acting on behalf of the
respective contracting party may only be bound by an agreement relating to them
specifically and meeting the form requirements of Art. II New York Convention of
1958 or Art. 25 Brussels Ibis Regulation, respectively.

R. Magnus: The jurisdiction at the place of performance for the repayment
of a loan

This article comments on a recent decision of the Higher Regional Court in Hamm
(Germany), in which the court ruled that for the repayment of a loan Art. 5 Nr. 1
lit. b Brussel I-Regulation conferred jurisdiction upon the courts at the seat of the
lender  or  likewise  the  seat  of  the  transferring  credit  institution.  The  Court
decided that the decisive element that constitutes the place of performance in
accordance with Art. 5 Nr. 1 lit. b Brussel I-Regulation is the location, where the
lender initiated the transfer of the money to the borrower’s bank account. This
article discusses the implications of this decision, criticizes its reasoning and
considers alternative foundations for the jurisdiction in the case at hand.

G. Schulze: Attributability of a declaration of intent in cases of doubtful
agency – triple relevance of the same fact (dreifach relevante Tatsache)

The matter in question was whether a business woman’s declaration of intent
should be attributed to herself or to a Spanish joint-stock company (S.L.) which
she was an agent  of.  This  question was decisive for  jurisdiction (jurisdiction
clause, Art. 23, and special jurisdiction, Art. 5 Regulation (EC) No 44/2001) as
well as the decision on the merits (payment of remuneration for work). Therefore,
the ECJ’s ruling in Kolassa applied (28.1.2015 C-375/13, IPRax 2016, 143) which
allows accordingly to the lex fori different requirements for fact adjudication in
“good arguable cases”.  Given the unional  concept of  res judicata in Gothaer
Versicherungs AG (15.11.2012 C-456/11, IPRax 2014, 163) the ratio of this ruling
seems to be outdated, at least in cases within the Single Market.
In  private  international  law  the  issue  at  stake  is:  Which  law  governs  the
consequences of a declaration of intent in cases of doubtful agency? Therefore,
the  German  law  applicable  to  contracts  and  the  Spanish  law  applicable  to
companies should be considered. Multiple and indirect representation are both



questions  of  substantive  law  of  agency.  Nevertheless,  the  issue  should  be
characterized as a question of contract law: The heart of the problem is who
should be a party to the contract. The recently enacted provision on the conflict of
laws of agency does not contain any ruling on this problem (Art. 8 Introductory
Act  to  the Civil  Code).  The Higher Regional  Court  held rightly  that  German
contract law is applicable to the defendant’s capacity to be sued and, in casu, this
capacity was denied.

D. Martiny: Jurisdiction and habitual residence in respect of a deceased
cross-border commuter

The case concerns a conflict of local jurisdiction between the Local Court of
Pankow/Weißensee, where the succession-waiving daughter of the deceased had
her domicile, and the Local Court of Wedding, in whose district the deceased had
lived prior to relocating to Poland. The Berlin Court of Appeal (Kammergericht)
rules that the deceased still had his habitual residence in Germany despite the
fact that he lived in a flat in a rented storage depot in Poland. The court identifies
the criteria relevant to the determination, particularly his activities as a “cross-
border commuter” in and out of Germany and his not having integrated in Poland.
The  international  competence  and  local  jurisdiction  of  the  Local  Court  of
Pankow/Weißensee for the declaration of a waiver of succession is based on Art.
13  European  Succession  Regulation  in  conjunction  with  §  31  International
Succession  Proceedings  Act  (Internationales  Erbrechtsverfahrensgesetz;
IntErbRVG),  independent  of  Art.  4  European  Succession  Regulation.  Local
jurisdiction of the Local Court of Wedding for protective measures can be based
on the former habitual residence of the deceased in this district (§ 343 para. 2
Family Proceedings Act – Familienverfahrensgesetz; FamFG).

B. Haidmayer: Parallel divorce proceedings in Germany and Switzerland

The judgment deals with the issue of lis alibi pendens  of parallel crossborder
divorce proceedings. Under European Union law and domestic law, the first-in-
time rule determines the precedence of a proceeding. The moment defining lis
alibi pendens is decisive for the priority rule; however, in this regard the two
coordination systems of the supranational and the domestic jurisdiction diverge.
This  contribution  analyses  the  approach  taken  by  the  court  and  particularly
examines whether the Brussels IIbis Regulation contains any requirements for
parallel divorce proceedings in non-member states.



H.  Roth:  Vollstreckungsbefehle  kroatischer  Notare  und  der  Begriff
„Gericht“  in  der  EuGVVO und  der  EuVTVO

The two important decisions of the ECJ deserve approval.  A Croatian notary,
acting on the foundation of a “credible deed” by issuing a writ of execution is not
a “court” within the meaning of the Brussels Ia Reg. Furthermore, a proceeding
concerned with the enforcement of a judgment falls as a “civil matter” within the
scope of Art. 1 (1) Brussels Ia Reg., even if a parking fee is charged for a public
parking lot, which belongs to the property of the municipality.

K. Siehr: Greek Reduction of Salaries and Employment Contracts Governed
by German Law

In some German cities  there are Greek schools  in  which teachers teach the
Modern Greek language. These teachers are employed by the Greek government
which pays the teachers in Germany, accepts German law as the law governing
the labour contracts and agrees to German jurisdiction. In 2009, Greece started
to reduce the salaries of teachers and applied this legislation also to teachers in
Germany. Some of these teachers sued the Greek Republic in Germany and asked
for full payment without the reduction provided in recent legislation. The Federal
Labour Court asked the European Court of Justice for a preliminary ruling on Art.
9 Rome I Regulation. The ECJ decided in the case of Greece v. Nikiforidis on
18/10/2016 that foreign overriding mandatory rules, except those of the country
of performance (Art. 9 no. 3 Rome I Regulation), cannot be applied directly but
may  be  indirectly  taken  into  account  by  the  substantive  law  governing  the
contract. The German Federal Labour Court on 26/4/2017 decided the payment
claim of  Grigorios  Nikiforidis  in  his  favour  and declined to  recognize  Greek
legislation of reduction of salaries directly and also decided that under German
law no employee is obliged to accept a reduction of his salary without a new
contract stipulated between the parties.

J. von Hein/B. Brunk: Shall we let her go? Legal conditions for the cross-
border movement of companies

The ECJ cases Cartesio (C-210/06) and Vale (C-378/10) established guidelines for
cross-border changes of legal form within the EU. Subsequently,  the German
Higher Regional Courts Nuremberg and Berlin were confronted with the issue of
cross-border movement of companies from other Member States to Germany.



Conversely, the OLG Frankfurt judgment concerns the outward migration of a
German  company  for  the  first  time.  The  company’s  decision  to  transfer  its
statutory seat to Italy was refused to be registered by the German authorities for
reasons of noncompliance with German transformation laws. The OLG Frankfurt
allowed the company’s appeal against this refusal arguing that it violated the
company’s freedom of establishment (Art. 49, 54 TFEU). The following article
discusses the OLG Frankfurt judgment against the background of the ECJ Cases
Cartesio and Vale while examining the premises posed by private international
law and substantive law.

F. Heindler: International Jurisdiction over Claims of Shareholders relating
to the Dieselgate-Scandal

The annotated judgement focuses on the international jurisdiction of Austrian
courts for damage claims brought against Volkswagen in the aftermath of the
Dieselgate scandal. Volkswagen, by cheating pollution emissions tests, allegedly
was  in  breach  of  applicable  ad-hoc  announcement  requirements  and  caused
damages to shareholders situated in Austria. The Austrian Surpreme Court in
Civil and Criminal Matters (Oberster Gerichtshof), however, referring inter alia to
the place where the harmful event occurred, rejected jurisdiction of Austrian
courts under the Brussels Ibis Regulation.

F.  Koechel/B.  Woldkiewicz:  Submission  by  appearance  in  European
Procedural  Law  and  lex  fori

Jurisdiction  under  Art.  26  of  the  Brussels  Ibis  Regulation  is  based  on  the
defendant’s entering of appearance – a procedural act under domestic law. Art.
26  of  the  Brussels  Ibis  Regulation  and  the  lex  fori  are  therefore  closely
interlinked. In a recent judgment, the Polish Supreme Court (Sa¸d Najwyz?szy,
3.2017 – II CSK 254/16) ruled on the interplay of Art. 26 of the Brussels Ibis
Regulation and the national rules governing the status of a party and the legal
capacity of a defendant. One can only enter an appearance within the meaning of
Art. 26 of the Brussels Ibis Regulation, if they are considered as the defendant
under  domestic  law.  The  question  arises,  whether  the  defendant  enters  an
appearance according to Art. 26 of the Brussels Ibis Regulation by submitting
factual or legal allegations in writing with regard to his status as a party and his
legal capacity. Contrary to the European Court of Justice’s caselaw, the notion of
the  entering  of  an  appearance  should  be  interpreted  autonomously,  without



unnecessary  recourse  to  the  law  of  the  forum  State.  Generally,  written
submissions by the defendant on his status as a party to the proceedings and his
legal capacity are to be considered as an entering of an appearance within the
meaning  of  Art.  26  of  the  Brussels  Ibis  Regulation.  Nevertheless,  the
determination of whether the defendant, in making such submissions implicitly
contests the court’s jurisdiction is one that needs to be examined carefully in each
single case. The defendant is deemed to implicitly contest jurisdiction according
to Art. 26 of the Brussels Ibis Regulation if, from the defendant’s allegations it is
objectively apparent for the court and the claimant that the defendant invokes the
lack of jurisdiction.

Now Available in the 7th Edition:
The „Münchener Kommentar“ on
European  and  German  Private
International Law

It has not yet been mentioned on this blog that the Münchener Kommentar zum
Bürgerlichen Gesetzbuch, Vols. 11 and 12, is now available in its seventh edition
(2018). This work is a standard treatise not only on German private international
law, but on European PIL as well.

The  new  edition  contains  detailed  commentaries  on  the  Rome  I,  II  and  III
Regulations (by Abbo Junker, Munich; Dieter Martiny, Hamburg/Frankfurt [Oder],
Ulrich Spellenberg, Bayreuth, Peter Winkler von Mohrenfels, Rostock), the Hague
Protocol  on  Maintenance  (Ansgar  Staudinger,  Bielefeld)  and  the  European
Succession Regulation (Anatol Dutta, Munich). It also contains an introduction to
the new EU Regulations on Matrimonial Property and Registered Partnerships (by
Dirk  Looschelders,  Düsseldorf).  The  relevant  Hague  Conventions  on  the
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Protection  of  Children  and  Adults  are  commented  on  as  well  (by  Bettina
Heiderhoff, Münster, Ansgar Staudinger, Bielefeld and Volker Lipp, Göttingen).
The  seventh  edit ion  is  the  second  one  prepared  by  Jan  von  Hein
(Freiburg/Germany) as volume editor, who has updated the commentary on the
general principles of European and German PIL.

From reviews of the 6th edition (2015):

„A battle cruiser of private international law has been set on a new course“
(IPRax 2015, 387).

„…a truly indispensable work“ (Ludwig Bergschneider, FamRZ 2015, 1364).

Further information is available on the publisher’s website here.

Politik  und  Internationales
Privatrecht  [English:  Politics  and
Private International Law]
edited by Susanne Lilian Gössl,  in Gemeinschaft m. Rafael  Harnos,  Leonhard
Hübner, Malte Kramme, Tobias Lutzi, Michael Florian Müller, Caroline Sophie
Rupp, Johannes Ungerer

M o r e  i n f o r m a t i o n  a t :
https://www.mohr.de/en/book/politik-und-internationales-privatrecht-9783161556
920

The first German conference for Young Scholars of Private International Law,
which was held at the University of Bonn in spring 2017, provides the topical
content for this volume. The articles are dedicated to the various possibilities and
aspects of this interaction between private international law and politics as well
as to the advantages and disadvantages of this interplay. “Traditional” policy
instruments  of  private  international  and  international  procedural  law  are

http://www.beck-shop.de/Muenchener-Kommentar-Buergerlichen-Gesetzbuch-BGB-Band-11-Internationales-Privatrecht-I-Europaeisches-Kollisionsrecht-Einfuehrun/productview.aspx?product=14779033
https://conflictoflaws.net/2017/politik-und-internationales-privatrecht-english-politics-and-private-international-law/
https://conflictoflaws.net/2017/politik-und-internationales-privatrecht-english-politics-and-private-international-law/
https://conflictoflaws.net/2017/politik-und-internationales-privatrecht-english-politics-and-private-international-law/
https://www.mohr.de/en/book/politik-und-internationales-privatrecht-9783161556920
https://www.mohr.de/en/book/politik-und-internationales-privatrecht-9783161556920


discussed, such as the public policy exception and international mandatory rules
(loi de police). The focus is on topics such as human rights violations, immission
and data protection, and international economic sanctions. Furthermore, more
“modern” tendencies, such as the use of private international law by the EU and
the European Court of Justice, are also discussed.

The content is in German, but abstracts are provided in English here:

“Presumed dead but still kicking” – does this also apply to traditional
Private International Law?
Dagmar Coester-Waltjen

The opening address defines the concept of “traditional” private international law.
Subsequently, it alludes to different possibilities politics have and had to influence
several aspects of this area of law. Even the “classic” conflict of laws approach
based on Savigny and others was never free from political and other substantive
values, as seen in the discussion about international mandatory law and the use of
the  public  policy  exception.  Moreover,  the  paper  reviews  past  actual  or
presumable “revolutions” of traditional private international law, especially the
so-called “conflicts revolution” in the US and, lately, the European Union. The
author is critical with the term “revolution”, as many aspects of said “revolutions”
should better be regarded as a shy “reform” and further development of aspects
already  part  of  the  traditional  private  international  law.  Finally,  the  paper
concludes with an outlook on present or future challenges, such as questions of
globalisation and mobility of enterprises and persons, technical innovations and
the delocalisation and diversification of connecting factors.

Politics  Behind  the  “ordre  public  transnational”  (Focus  ICC  Arbitral
Tribunal)
Iina Tornberg

This paper examines transnational public policy as a conflict of laws phenomenon
in international commercial arbitration beyond the legal framework of nation-
state  centered  private  international  law.  Taking  account  of  the  fact  that
overriding mandatory rules and public policy rules can be considered as general
instruments  of  private  international  law to  pursue  political  goals,  this  paper
analyzes the policies according to which international arbitrators accept them as
transnational ordre public. The focus is on institutional arbitration of the ICC



(International  Chamber of  Commerce)  International  Court  of  Arbitration.  ICC
cases that involve transnational and/or international public policy are discussed.

Between Unleashed Arbitral Tribunals and European Harmonisation: The
Rome I Regulation and Arbitration
Masud Ulfat

According  to  prevailing  legal  opinion,  the  European  Union  exempts  the
qualitatively and quantitatively highly significant field of commercial arbitration
from  its  harmonisation  efforts.  Free  from  the  constraints  that  the  Rome  I
Regulation prescribes, arbitral tribunals are supposed to be only subject to the
will of the parties when determining the applicable law. This finding is surprising
given the express goals of the Rome I Regulation, namely the furtherance of legal
certainty  in  the internal  market  and the enforcement  of  mandatory rules,  in
particular  mandatory  consumer  protection  laws.  In  light  of  these  aims,  the
prevailing opinion’s liberal stance on the applicability of the Rome I Regulation in
arbitral  proceedings seems at least counterintuitive,  which is  why the article
reassesses whether arbitral tribunals are truly as unbound as prevailing doctrine
holds. In doing so, apart from analysing the Rome I Regulation with a view to its
genesis and its position within the wider framework of EU law, the article will pay
particular  attention  to  the  policy  considerations  underlying  the  Rome  I
Regulation.

The Applicable Law in Arbitration Proceedings – A responsio
Reinmar Wolff

Sect. 1051 German Code of Civil Procedure (ZPO) concisely determines the rules
under which the arbitral tribunal shall decide on substance. The article discusses
two unwritten limits to the law thus defined that are often postulated, namely the
Rome I Regulation and transnational public policy. The Rome I Regulation does
not  apply  in  arbitral  proceedings  since  it  depends  on  the  chosen  dispute
resolution mechanism if  and which law applies.  The law explicitly  allows for
arbitral decisions on the basis of non-state regulations or even ex aequo et bono.
It thereby demonstrates that arbitration is not comprehensively bound by law.
There are no gaps in protection, and be it only because the arbitral award is
subject to a public policy examination before enforcement. Consistent application
throughout the Union would be out of reach for the Rome I Regulation in any
event if for no other reason than the fact that it is superseded by the European



Convention in arbitral proceedings. Similarly, transnational public policy – which
is little selective – does not restrict the applicable law in arbitral proceedings, as
the implication would otherwise be that the arbitral tribunal is being called upon
to defend something like the international trade order by applying transnational
public policy. The party agreement, as the only source of the arbitral tribunal’s
power,  is  no  good for  this  purpose.  The arbitral  tribunal  is  rather  no  more
required to test the applicable law for public policy violations under sect. 1051
ZPO than the state court has to test its lex fori. Sufficient protection is again
accomplished by the subsequent review of the arbitral award for public policy
violation on the recognition level.  In  contrast  to  current  political  tendencies,
arbitration  ultimately  requires  more  courage  to  be  free,  including  when
determining  the  applicable  law.

How Does the ECJ Constitutionalize the European PIL and International
Civil Procedure? Tendencies and Consequences
Dominik Düsterhaus

Politics and law naturally coincide in the deliberations of the highest courts, both
at national and international levels.  Assessing the relationship of politics and
private international law in the EU thus requires us to look at how the Court of
Justice of the European Union as the supreme interpreter deals with the matter.
In doing so, this contribution portrays three complementary avenues of what may
be called the judicial constitutionalisation of EU private international law, i.e. the
implementation  of  principles  and  values  of  EU  integration  by  means  of  a
purposive  interpretation  of  the  unified  private  international  law  rules.  It  is
submitted  that,  in  order  to  avoid  uncertainty  such  an  endeavour  should  be
accompanied by an intensified dialogue with national courts via the preliminary
ruling procedure.

Proceedings in a Foreign forum derogatum, Damages in a Domestic forum
prorogatum – Fair Balancing of Interests or Unjustified Intrusion into
Foreign Sovereignty?
Jennifer Antomo

Parties  to  international  commercial  contracts  often  agree  on  the  exclusive
jurisdiction of a certain state’s courts. However, such international choice of court
agreements are not always respected by the parties. Remedies, such as anti-suit
injunctions, do not always protect the party relying on the agreement from the



consequences  of  being  sued  in  a  derogated  forum.  The  article  examines  its
possibility to claim damages for the breach of an international choice of court
agreement.

Private International Law and Human Rights – Questions of Conflict of
Laws Regarding the Liability for “Infringements of Human Rights”
Friederike Pförtner

The main conflict between private international law (PIL) and the enforcement of
human rights through civil litigation consists in the existence of the principle of
equality of all the jurisdictions in the world on the one hand and the efforts of
some states to create their own human rights due diligence rules for domestic
corporations on the other hand. Basically, the principle of equality of jurisdictions
has to be strictly defended. Otherwise, PIL is in danger of being excessively used
or even misused for policy purposes. However,  due to the importance of the
state’s duty to protect human rights an exception of the principle of equality of
jurisdictions might be indicated either by creating a special conflict of laws’ rule
or by using mandatory rules or even if there is no other way by referring to the
public policy exception. Thus, the standards for liability of a corporation’s home
state can be applied in the particular case concerned. Nevertheless, in the highly
controversial issue of transnational violations of human rights the means of PIL
mentioned above have to be used very carefully and only in extreme cases.

Cross-Border  Immissions  in  the  Context  of  the  Revised  Hungarian
Regulation  for  Private  International  Law
Réka Fuglinszky

This paper has a focus on cross-border nuisances from the perspective of the
private  international  law  legislation  of  an  EU  Member  State  with  external
Community  borders.  The  new Hungarian  Act  XXVIII  of  2017  on  the  Private
International Law from 4 April 2017 gives rise to this essay. The article sketches
the crucial  questions and tendencies regarding jurisdiction (restriction of  the
exclusive venue of the forum rei sitae); applicable law (unity between injunctions
and damage claims) and the problem of  the effects of  foreign administrative
authorization  of  industrial  complexes  from  the  viewpoint  of  European  and
Hungarian PIL.

Long  Live  the  Principle  of  Territoriality?  The  Significance  of  Private



International Law for the Guarantee of Effective Data Protection
Martina Melcher

According to its Article 3, the new General Data Protection Regulation (GDPR)
(EU) 2016/679 applies to the processing of personal data in the context of the
activities of an establishment of a controller or a processor in the EU as well as
(under certain conditions) to the processing of personal data of data subjects who
are in the EU by a controller or a processor not established in the EU. Given that
the GDPR contains public and private law, Article 3 must be qualified not only as
a rule of public international law, but also as a rule of private international law
(PIL). Unfortunately, the PIL nature of Article 3 and its predecessor (Article 4
Data  Protection  Directive  95/46/EC)  is  often  overlooked,  thus  (erroneously)
limiting the impact of these rules to questions of public law. Besides this relative
ignorance, Article 3 GDPR presents further challenges: First, as a special PIL rule
it sits uneasily in the context of the general EU PIL Regulations, in particular
Rome  I  and  II,  and  the  interaction  with  these  regulations  demands  further
attention. Second, its overly broad scope of application conflicts with the principle
of comity. In view of these issues, it might be preferable to incorporate a general
(two-sided) PIL rule on data protection into the Rome Regulations. Such a rule
could determine the law applicable by reference only to the place where the
interests of the data subjects are affected. Concerns regarding potential violations
of the EU fundamental right to data protection due to the application of foreign
substantive law could be effectively addressed by public policy rules.

Economic Sanctions in Private International Law
Tamás Szabados

Economic sanctions are an instrument of  foreign policy.  They may,  however,
affect the legal – first of all contractual – relations between private parties. In
such a case, the court or arbitral tribunal seised has to decide whether to give
effect to the economic sanction. It is private international law that functions as a
‘filter’ or a ‘valve’ that transmits economic sanctions having a public-law origin to
the realm of private law. The uniform application of economic sanctions would be
desirable in court proceedings in order to ensure a uniform EU external policy
approach  and  legal  certainty  for  market  players.  Concerning  EU  sanctions,
uniformity has been created through the application of EU Regulations as part of
the law of the forum. Uniformity is, however, missing among the Member States
when their courts have to decide whether to give effect to sanctions imposed by



third states.  When deciding about non-EU sanctions,  private law and private
international law cannot always exclude foreign-policy arguments.


