Torts and Choice of Law:
Searching for Principles

Keith N. Hylton (Boston University School of Law) has just published an article
entitled "Torts and Choice of Law: Searching for Principles" on SSRN. The
abstract reads:

If a tortious act (e.g., negligently firing a rifle) occurs in state X and the harm
(e.g., killing a bystander) occurs in state Y, which state's law should apply? This
is a simple example of the “choice of law” problem in torts. The problem arises
between states or provinces with different laws within one nation and between
different nations. In this comment, prepared for the 2006 American Association
of Law Schools Annual Meeting, I examine this problem largely in terms of
incentive effects, and briefly consider how the analysis could be incorporated
into the standard introductory course on tort law. I conclude that a zone of
foreseeable impact rule provides the best underlying principle in conflict of law
situations. This rule supports the traditional legal approach (lex loci) to
conflicts of laws and helps to explain modern approaches as well.

You can download the full article here.

October 2006 Round-Up: Private
International Law Decisions in
United States Courts

Three recent decisions from the U.S. federal courts present some interesting
issues for this site’s readership. The first case of interest comes from the Second
Circuit Court of Appeals, often a bellwether for private international law matters.
In Royal Sun Alliance Ins. Co. of Canada v. Century Int’'l Arms, Inc., a unanimous
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panel led by Judge Lynch reversed a dismissal entered by the district court
because of a parallel proceeding underway in Canada. Tightening the court’s
abstention doctrine, the panel held that “[T]he existence of a parallel action in an
adequate foreign jurisdiction must be the beginning, not the end, of a district

court's determination of whether abstention is appropriate. . . . [Beyond] the mere
existence of an adequate parallel action, . . . additional circumstances must be
present — such as a foreign nation's interest in uniform . . . proceedings — that

outweigh the district court's general obligation to exercise its jurisdiction.” On
remand, the court ordered the district court to consider granting “a measured
temporary stay [that] need not result in a complete forfeiture of jurisdiction, . .
.[a]s a lesser intrusion on the principle of obligatory jurisdiction.” Such an action,
in the court of appeals' eyes, “might permit the district court a window to
determine whether the foreign action will in fact offer an efficient vehicle for
fairly resolving all the rights of the parties, [which should] normally should be
considered before a comity-based dismissal is entertained.”

Second, a deepening split of authority was presaged in an unpublished decision of
the District of New Jersey. In Rogers v. Kasahara, plaintiff utilized the Article
10(a) of the Hague Service Convention to serve process on Japanese defendants
via “postal channels.” The Eighth and Fifth Circuits adhere to a “strict
constructionist” view of the convention, and hold that the meaning of the word
"send" in Article 10(a) does not include "serve"; that is, they permit the sending of
judicial documents by mail, but only after service of process was accomplished by
some other means. The Second and Ninth Circuits, however, hold in accordance
with the bulk of international consensus that the meaning of “send’ in Article
10(a) includes “serve,” allowing postal channels to be utilized absent a specific
objection by the signatory state. The District of New Jersey, recognizing further
discordance within its home circuit (i.e. the Third), followed the latter approach
and denied a motion to dismiss for the failure to properly serve the foreign
defendants. A copy of this decision will be posted when one becomes available.

Lastly, notwithstanding the lively academic debate and his own protestations to
the contrary, Seventh Circuit Judge Richard A. Posner decided that U.S. courts
must sometimes accord precedential effect to foreign law. In Carris v. Marriott
Int'l, Inc., a plaintiff filed suit in Illinois as a result of breaking his leg while jet
skiing in the Bahamas. A unanimous panel applied the "most significant
relationship" analysis, and concluded that Bahamian law applied to the dispute,
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despite Plaintiff's argument — disputed in its correctness by Judge Posner — that
his primary recourse under the "apparent authority" doctrine of English common
law, was not available in Bahamian courts.

Articles on Family Law and English
Private International Law

A few short articles on various aspects of private international law in family law
have been published this week. They are:

James Copson (Withers LLP), Alain Berger (Berger Recordon & de Saugy,
Geneva) and Alexandre Boiche (Cabinet Veronique Chaveau, Paris), "Cross-
border Matrimonial Law" Family Law Journal (2006) No.60 October Pages 3-5.
The abstract reads:

This, the second in a series of international articles, uses a case study involving
an international couple who own properties in England, Switzerland and France
and who are divorcing after a long marriage to explain how the choice of
jurisdiction can effect the financial award made. Summarises the approach
adopted in each jurisdiction to: (1) the division of assets, including the effect of
prenuptial agreements; (2) applications for compensation for loss of the ability
to share the other parties future income; (3) child support; and (4) taxation of
awards. Outlines the position under European law to determining habitual
residence and to the effect of competing proceedings.

Suzanne Kingston and Faye Fitzsimmons (Dawsons), "Miller and McFarlane -
the international aspects" Family Law Journal (2006) No.60 October Pages
16-18. The abstract reads:

This, the second of two articles considering the House of Lords judgment in
Miller v Miller, discusses the potential for the decision to lead to an increase in
forum shopping within the EU in divorce cases involving international couples
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with substantial assets. Uses a case study involving German nationals to
compare the financial consequences of divorce proceedings commenced in
England with those resulting from proceedings being issued in Germany.
Considers the impact the proposed EU Regulation, known as Rome III, will have
on choice of jurisdiction.

Keith Gordon (Atlas Chambers), "Jurisdiction jigsaw" Solicitors Journal (2006)
Vo0l.150 No.41 Pages 1378,1380. The abstract reads:

Explains the importance of the law on domicile for applications made under the
Inheritance (Provision for Family and Dependants) Act 1975 and other areas of
the law. Considers the distinction between domicile of origin and domicile of
choice, providing examples of a revived domicile of origin and the acquisition of
a new domicile of choice. Notes the need to prove a permanent and indefinite
intention to reside in a domicile of choice.

German Publication: Private
International Law and
International Procedural Law

The 13th edition of the German collection of rules on private international [#]
law and international procedural law - "Internationales Privat- und
Verfahrensrecht" - edited by Erik Jayme and Rainer Hausmann has been
published. It contains the German conflict of law rules (EGBGB) as well as bi-and
multilateral conventions and European rules on all areas of private international
law and international procedural law.
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More information can be found on the publisher’s website.

Community Competence to
Conclude the New Lugano
Convention

An interesting article discussing Opinion 1/03 where it has been held that "the
conclusion of the new Lugano Convention on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters (...) falls entirely within
the sphere of exclusive competence of the European Community" has been
published in the German Law Journal Vol. 7 No. 8: Tristan Baumé: Competence
of the Community to Conclude the New Lugano Convention on Jurisdiction
and the Recognition and Enforcement of Judgements in Civil and
Commercial Matters: Opinion 1/03 of 7 February 2006.

The full article can be viewed here.

EU Commission Green Paper:
Improving the efficiency of the
enforcement of judgments in the
EU: the attachment of bank
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accounts

On 24 October 2006, the European Commission adopted a Green Paper on
“Improving the efficiency of the enforcement of judgements in the
European Union: the attachment of bank accounts" (COM(2006) 618 final).
The European Commission's newsroom website states:

The problems of cross-border debt recovery is an obstacle to the free
circulation of payment orders within the European Union and an impediment
for the proper functioning of the Internal Market.

By now, debtors are able to move their monies almost instantaneously, out of
accounts known to their creditors into other accounts in the same or another
Member State. At the contrary, creditors are not able to block these monies
with the same swiftness and when seeking to enforce an order in another
Member State they are confronted with legal, procedural and language
obstacles which entail additional costs and delays. Above all, under existing
Community instruments, it is not possible to obtain a bank attachment of one's
debtor’s bank account(s) which can be enforced throughout the European
Union. Aware of the difficulties of cross-border debt recovery, the EU
Commission has decided to concentrate in a first step the public Consultation
on protective measures improving the attachment of bank accounts.

The Commission go on to state the need for consistency in the attachment of bank
accounts thus:

Enforcement law has often been termed the “Achilles’ heel” of the European
Civil Judicial Area. While a number of Community instruments provide for the
jurisdictional competence of the courts and the procedure to have judgments
recognised and declared enforceable as well as mechanisms for co-operation of
courts in civil procedures, no legislative proposal has yet been made for actual
measures of enforcement. To date, execution on a court order after it has been
declared enforceable in another Member State remains entirely a matter of
national law.

Current fragmentation of national rules on enforcement severely hampers
cross-border debt collection. While debtors are today able to move their
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monies, almost instantaneously, out of accounts known to their creditors into
other accounts in the same or another Member State creditors are not able to
block these monies with the same swiftness thereby risking that their claims
remain unpaid. Under existing Community instruments, it is not possible to
obtain a bank attachment which can be enforced throughout the European
Union.

A consistency of approach amongst the Member States as regards the
attachment of bank accounts would remedy to this situation and might also help
to avoid potentially discriminatory effects where remedies in different Member
States create disparity in outcomes quite apart from the potential, and probably
actual, affects on the functioning of the Internal Market.

In addition, a "Green Paper on how to improve the transparency of the debtor’s
assets will follow by the end of 2007." It would appear that the drive towards a
unified set of procedural rules, with the European Payment Procedure Order and
the European Small Claims Procedure also at full steam ahead, shows no sign of
slowing.

Documents (PDF):

= COM (2006) 618: Improving the efficiency of the enforcement of
judgements in the European Union: the attachment of bank accounts

= SEC (2006) 1341: Commission staff working document annex to the green
paper on improving the efficiency of the enforcement of judgments in the
European Union: the attachment of bank accounts

= [P/06/1460: Improving the efficiency of the enforceability of cross-boarder
debt collection

- MEMO/06/398: Green Paper on improving the efficiency of the
enforceability of cross-boarder debt collection

Responses to the Green Paper must be submitted no later than 31 March 2007.
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Recognition and Enforcement of
Foreign Intellectual Property
Judgments: Analysis and
Guidelines for a New International
Convention

Yoav Oestreicher (Bar Ilan University) has posted an article on the Social Science
Research Network (SSRN) entitled, "Recognition and Enforcement of Foreign
Intellectual Property Judgments: Analysis and Guidelines for a New
International Convention". The abstract reads:

This dissertation attempts to analyze the reasons for the continuing failure of
the international community to agree on a single international comprehensive
instrument that regulates recognition and enforcement of foreign judgments,
especially following the negotiations that took place at the Hague Conference
on Private International Law until June 2005, by concentrating on intellectual
property as a model. It is concluded that the continuing attempt to base the
proposed instruments on a “mixed” or “double” convention model, thus
combining the question of recognition and enforcement of the foreign judgment
with the substantially complicated question of jurisdiction of the rendering
court is unjustified. The inability to agree on the jurisdiction question due to
economic, cultural and financial reasons resulted in the continuing inability to
regulate this field.

The dissertation proposes a somewhat revolutionary minimalist solution to the
problem, which is based on a “simple” convention model that promotes a
“presumption of enforceability” rule with very broad exceptions such as public
policy, due process, and jurisdiction. The proposed guidelines for a new
international convention do not directly address the issue of jurisdiction, but
rather indirectly, as an exception to the general rule of enforcement. By
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creating the convention within the framework of the TRIPs Agreement, it will
enjoy some of the elements that are already contained therein. In the future,
this model could be broadened in scope to also apply to other fields of law.
Success of this proposed convention will bring stability and create confidence
and trust among potential member countries, thus serving as the basis for a
broader international solution.

The full article can be downloaded from here.

EU Council Publishes Decision on
Accession to the Hague
Conference

The EU Council has released its decision on the accession of the Community
to the Hague Conference on Private International Law (see our earlier note
here for its announcement after the JHA meeting). The decision states:

1. The Community shall accede to the Hague Conference on Private
International Law (HCCH) by means of the declaration of acceptance of the
Statute of the HCCH (Statute), as set out in Annex I to this Decision, as soon as
the HCCH has taken the formal decision to admit the Community as a Member.

2. The Community shall also deposit a declaration of competence specifying the
matters in respect of which competence has been transferred to it by its
Member States, as set out in Annex II to this Decision, and a declaration on
certain matters concerning the HCCH, as set out in Annex III to this Decision.

The Declaration of competence of the European Community specifying the
matters in respect of which competence has been transferred to it by its Member
States is set out in Annex II of the decision; the European Community notably has
competence under Title IV of the EC Treaty to adopt measures in the field of
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judicial cooperation in civil matters having cross-border implications insofar as
necessary for the proper functioning of the internal market (Articles 61(c) and 65
EC Treaty). These measures include:

» improving and simplifying the system for cross-border service of judicial
and extrajudicial documents; cooperation in the taking of evidence; the
recognition and enforcement of decisions in civil and commercial cases,
including decisions in extrajudicial cases;

= promoting the compatibility of the rules applicable in the Member States
concerning the conflict of laws and of jurisdiction;

» eliminating obstacles to the good functioning of civil proceedings, if
necessary by promoting the compatibility of the rules on civil procedure
applicable in the Member States.

See here for the full decision of the Council, as well as the Annexes
(including the Statute of the Hague Conference on Private International Law).

United States Supreme Court to
Consider Constitutionality of
Punitive Damage Award

The United States Supreme Court is scheduled to hear argument on Monday, October 31, in a
matter which again visits the basic question of when an American punitive damage award is
unconstitutionally excessive. In BMW of North America v. Gore, 517 U.S. 559 (1996), the
Supreme Court first created constitutional limitations on punitive damages, requiring courts to
weigh the reprehensibility of the defendant’s conduct, the relationship between the harm
suffered by the victim and the amount of punitive damages, and the relationship between the
size of the punitive damage award and civil or criminal penalties that could be imposed for the
defendant’s conduct. Most recently, in State Farm Mutual Automobile Insurance Co. v.
Campbell, 538 U.S. 408 (2003), the Court prohibited consideration of wrongful conduct other
than the harm to the individual victim in assessing punitive damages, and noted that few

awards exceeding a single-digit ratio of punitive to compensatory damages would be
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constitutional, although there could be exceptions. Now at issue in Philip Morris USA v.
Williams is whether and how the Supreme Court's limitations in Gore and Campbell ought to

apply to tortfeasors that engaged in what is deemed “extraordinarily reprehensible” conduct.

Though not a traditional topic of private international law, this case is of obvious interest to
international practitioners and private international law scholars, as American judgments
abroad have long met significant opposition to recognition and enforcement abroad due to the

incidence and size of punitive damage awards.

Interesting articles regarding the case and upcoming argument can be found here
and here. The decision of the Oregon Supreme Court below can be found here. As
always, we have provided links to both the Petitioner’s Brief on the Merits as well
as Respondent’s Brief. The published oral argument transcript is linked here.

Another Step Forward:
Recognition of Non-Monetary
Orders in Ontario

The courts of Ontario have taken another step forward in the recognition and
enforcement of foreign non-monetary orders. In Re Grace Canada Inc. (available
here) the Superior Court of Justice recognized a Manitoba order which had
allowed a law firm to act in a particular matter by finding it was not in a conflict
of interest. Grace Canada Inc. had opposed recognition on the basis that the
Manitoba order was non-monetary. The Superior Court of Justice relied on two
earlier recent Court of Appeal for Ontario decisions supporting the recognition of
non-monetary orders: Re Cavell Insurance Co. (available here) and Pro-Swing v.
ELTA Golf Inc. (available here). An appeal of the latter decision was heard by the
Supreme Court of Canada in December 2005 and a decision is eagerly awaited.
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