Analysis of Non-Exclusive
Jurisdiction Agreement by Ontario
Court

In Sugar v. Megawheels Technologies Inc (available here) a judge of the Ontario
Superior Court of Justice has analysed the role of a non-exclusive jurisdiction
agreement in favour of a foreign forum on a motion to stay proceedings in the
domestic forum. The judge ends up giving the agreement relatively little weight,
in part in reliance on the approach of the English Court of Appeal in the Ace
Insurance decision (see para. 28), and the stay is refused.

Is this decision open to question? It would seem at least some English cases have
relied on a non-exclusive jurisdiction agreement to stay proceedings under a
forum non conveniens analysis, at least where the other connections were spread
relatively evenly across the jurisdictions. The Ontario judge thought the approach
adopted was essential to preserve the distinction between exclusive and non-
exclusive jurisdiction clauses, but arguably that distinction can and has been
maintained at common law without giving so little weight to a non-exclusive
jurisdiction clause on a motion to stay.

The First US Conflicts

Restatement Through the Eyes of
Old: As Bad as its Reputation?

Symeon C. Symeonides (Willamette) has posted “The First Conflicts
Restatement Through the Eyes of Old: As Bad as its Reputation?” on SSRN.
Here’s the abstract:

The first Conflicts Restatement (1934) and its drafter, Professor Joseph [#]
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Beale, have been the favorite punching bags of every conflicts teacher, well
before the Restatement was toppled by the conflicts revolution of the 1960s.
Because history is often written by the victors, it is worth asking whether Beale
and his Restatement were as bad as their reputation.

This Article is not an attempt to rehabilitate them. Rather it is a necessary
historical journey undertaken with all the trepidation of a traveler who expects
the worst but hopes for at least some small pleasant surprises. It revisits Beale
and the Restatement in the context of their own time-the 1920s-and examines
Beale’s life and work, the state of American conflicts law before him, the
criticisms of his contemporaries, and the imperfect process that produced the
Restatement. For the impatient reader, the short answer to the above question
is that, generally, the bad reputation is deserved. However, the journey is
rewarding for what one discovers along the way.

Without Beale, there would not have been a Conflicts Restatement and,
primarily because of Beale, the Restatement could not have been any better
than it was. Even so, it is not clear that American conflicts law would have been
better of without a Restatement at all. The prevailing view that the Restatement
impeded the development of American conflicts is partly offset by some
byproducts of the Restatement process. The Restatement is the beginning of
modern American conflicts law. Although it is better to start on the right foot,
sometimes starting on the wrong foot is better than not starting at all. The
Restatement unified and systematized the previously scattered and neglected
conflicts law, brought it to the attention of bar and bench, earned for it a place
in the curriculum of all law schools, and galvanized the opposition among the
legal realists and other academics. In turn, this led to the production of
outstanding scholarship that brought the renaissance of American conflicts law
during the next generation and eventually the conflicts revolution.
Understanding the Restatement and the forces that produced it is essential in
understanding the revolution, but also in avoiding similar mistakes in the
future.

Highly recommended indeed. You can download the article from the Social
Science Research Network. If you wish to do some further reading, a large
portion of Beale’s seminal 1935 treatise on the conflict of laws can be found here.


http://papers.ssrn.com/sol3/papers.cfm?abstract_id=963267
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=963267
http://www.constitution.org/cmt/jhb/conflict_laws.htm

The Differing Approach to
Commercial Litigation in the EC]
and the Courts of England and
Wales

Anthony Clarke (Master of the Rolls) has also written an article in the European
Business Law Review, on “The differing approach to commercial litigation in
the European Court of Justice and the courts of England and Wales“. The
abstract reads:

Reviews European Court of Justice cases on the allocation of jurisdiction under
Council Regulation 44/2001 (the Brussels Regulation), comparing the English
courts’ approach. Discusses whether courts can still issue anti-suit injunctions
to restrain legal proceedings in other Member States. Contrasts the principle of
forum non conveniens with the emphasis on legal certainty, mutual trust and
the facilitation of the single internal market under the Brussels Regulation.

: 3 here. Andrew
Dickinson has kindly provided a link to the article, which originally breathed life
as a lecture at the Institute of Advanced Legal Studies in February 2006. You can
download it free of charge.

Mance: "Is Europe Aiming to
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Civilise the Common Law"?

Jonathan Mance (House of Lords) has published an article in the European
Business Law Review entitled, “Is Europe Aiming to Civilise the Common
Law?” ((2007) 18 E.B.L. Rev pp. 77-99) Here’s the abstract:

Explains the EC project to develop a Common Frame of Reference (CFR) for
substantive civil law, and responds to criticism that the European Commission
is acting beyond its competence and planning to replace the UK common law
system with a Continental civil code. Reviews the tendency towards civilian
principles in the project to harmonise private international law. Examines the
development of the CFR project.

GGE—W 3 : Aty : ite- Update:
Andrew Dickinson has kindly pointed out that this article is the 2006 Chancery
Bar lecture, and can be downloaded for free from here.

ECJ: AG Opinion on Article 5 (1)
(b) Brussels I Regulation

On February 15", Advocate General Bot delivered his Opinion in Case C-386/05
(Color Drack GmbH v LEXX International Vertriebs GmbH).

The proceedings for a preliminary ruling concern for the first time the
interpretation of Article 5 (1) Brussels I Regulation, in particular the question
whether Article 5 (1) (b) Brussels I is applicable if several places of
delivery (all situated in a single Member State) are involved - which is
answered affirmative by the Advocate General.

I.) The Background of the Case

The case concerns a dispute between a company the registered office of which is
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in Austria (Color Drack GmbH) and a company (LEXX International Vertriebs
GmbH) the registered office of which is in Germany. Color Drack purchased
sunglasses from LEXX International Vertrieb and paid them in full, but had the
latter company deliver them directly to its customers in different places in
Austria. Subsequently, Color Drack returned the unsold sunglasses to LEXX
International Vertrieb and asked to repay the respective sum. Since LEXX
International Vertrieb did not pay, Color Drack brought a payment action against
LEXX International at the District Court in St. Johann (Austria), in the jurisdiction
of which its registered office is situated. While the District Court ruled that it had
jurisdiction under Art. 5 (1) (b) Brussels I, LEXX International appealed and the
Regional Court Salzburg set aside the judgment due to the fact that the District
Court had lacked territorial jurisdiction. The Austrian Supreme Court to which
Color Drack appealed, decided to stay the proceedings and to submit the
following question to the European Court of Justice for a preliminary ruling:

Is Article 5 (1) (b) of Council Regulation (EC) No 44/2001 [...] to be interpreted
as meaning that a seller of goods domiciled in one Member State who, as
agreed, has delivered the goods to the purchaser, domiciled in another Member
State, at various places within that other Member State, can be sued by the
purchaser regarding a claim under the contract relating to all the (part)
deliveries - if need be, at the plaintiff's choice - before the court of one of those
places (of performance)?

II1.) Legal Questions

The request for a preliminary ruling raises - according to the Advocate General -
two questions (para. 23 et seq.):

First, the referring court asks whether Art. 5 (1) (b) Brussels I is applicable if, as
agreed between the parties, goods have been delivered to different places in a
single Member State.

In case this questions is answered in the affirmative, the courts seeks to know
secondly whether, where the claim relates to all the deliveries, the plaintiff may
sue the defendant in the court of the place of delivery of his choice.

With regard to the first question, the applicability of Art. 5 (1) (b) Brussels I
where there are several places of delivery in a single Member State, the Advocate
General holds, along with the UK Government and the European Commission,



that Article 5 (1) (b) Brussels I was applicable where, as agreed by the parties,
the goods have been delivered in different places within a single Member State
(para. 32).

With this holding, the Advocate General did not follow the opinion of the German
and the Italian government which argued, Article 5 (1) (b) Brussels I was not
applicable where there are several places of delivery.

The Advocate General referred, inter alia, to one of the main objectives of the
Regulation, which is to prevent irreconcilable judgments given in several Member
States and sets forth that there was “no risk that irreconcilable judgments may be
given by courts in different Member States” even if several courts of the
respective Member State had - due to the plurality of places of delivery -
jurisdiction since these were all courts of the same Member State (para. 101).

Since the Advocate General answered the first question in the affirmative, he had
also to address the second question, i.e. the issue whether, pursuant to Article 5
(1) (b) Brussels I, the plaintiff can bring his action before the court of the place of
delivery of his choice or before the court of a particular place of performance (cf.
para. 117 et seq.).

With regard to this question, the European Commission proposed to transfer the
distinction between a principal obligation and an ancillary obligation as
established in the Shenavai judgment, to Article 5 (1) (b) Brussels I. Thus, the
Commission argues, the claimant should bring his action in the court of the place
of performance of the principal delivery.

This point of view is not shared by the Advocate General. He argues (at para. 128)
that it was a question of the national procedural law of the Member States to
decide whether all the courts in the area of which a delivery has been made have
jurisdiction or whether this action falls within the jurisdiction of only one of these
courts. Thus, the defendant could - as long as there were no special jurisdiction
rules within the respective Member State - be sued in the court of one of the
places of delivery, at the choice of the plaintiff (para. 129).

II1.) Conclusion of the Advocate General

On the basis of these considerations, the Advocate General proposed to reply to
the submitted questions as follows:


http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!CELEXnumdoc&lg=en&numdoc=61985J0266

Where there are several places of delivery, Article 5(1)(b) of Council
Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and
the recognition and enforcement of judgments in civil and commercial
matters is applicable if, as agreed between the parties, the goods have
been delivered in different places in a single Member State.

If the action relates to all the deliveries, it is for the law of the Member
State in which the goods have been delivered to determine whether the
plaintiff may sue the defendant in the court of the place of delivery of
his choice or only in the court of one of those places. If the law of that
State does not lay down rules on special jurisdiction, the plaintiff may
sue the defendant in the court of the place of delivery of his choice.

The Trust in Spanish and Italian
Private International Law

Benedetta Ubertazzi (Prof. University Firenze, Attorney in Milan and [#]
Madrid, Studio Ubertazzi, Milan, Italy) has published the second part of his
paper on The Trust in Spanish and Italian Private International Law in the
Trusts and Trustees journal (OUP). Here's a short abstract:

This is the concluding part of the Article of which the first part appeared in
the September 2006 issue of Trusts & Trustees and which dealt with the
position of trusts under Italian conflict of law. This second part examines the

position under Spanish conflict of law rules and the impact that the Hague
Convention might have on it.

Those with access can download the full article from the journal website.
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EC]J: Legal Actions for
Compensation for Acts perpetrated
by Armed Forces in the Course of
Warfare are no “Civil Matters” in
Terms of the Brussels Convention

Today, the European Court of Justice has delivered the judgment in case C-292/05
(Lechouritou and Others v. Federal Republic of Germany).

The case concerned an action for compensation based on the Brussels Convention
brought by Greek descendants of victims of a massacre perpetrated by German
armed forces in 1943 in Greece against the Federal Republic of Germany with
regard to financial loss, non-material damage and mental anguish.

The Court of Appeal Patras had referred the following questions to the EC]:

Do actions for compensation which are brought by natural persons against a
Contracting State as being liable under civil law for acts or omissions of its
armed forces fall within the scope ratione materiae of the Brussels Convention
in accordance with Article 1 thereof where those acts or omissions occurred
during a military occupation of the plaintiffs' State of domicile following a war
of aggression on the part of the defendant, are manifestly contrary to the law of
war and may also be considered to be crimes against humanity?

Is it compatible with the system of the Brussels Convention for the defendant
State to put forward a plea of immunity, with the result, should the answer be
in the affirmative, that the very application of the Convention is neutralised, in
particular in respect of acts and omissions of the defendant's armed forces
which occurred before the Convention entered into force, that is to say during
the years 1941-447?


https://conflictoflaws.net/2007/ecj-legal-actions-for-compensation-for-acts-perpetrated-by-armed-forces-in-the-course-of-warfare-are-no-civil-matters-in-terms-of-the-brussels-convention/
https://conflictoflaws.net/2007/ecj-legal-actions-for-compensation-for-acts-perpetrated-by-armed-forces-in-the-course-of-warfare-are-no-civil-matters-in-terms-of-the-brussels-convention/
https://conflictoflaws.net/2007/ecj-legal-actions-for-compensation-for-acts-perpetrated-by-armed-forces-in-the-course-of-warfare-are-no-civil-matters-in-terms-of-the-brussels-convention/
https://conflictoflaws.net/2007/ecj-legal-actions-for-compensation-for-acts-perpetrated-by-armed-forces-in-the-course-of-warfare-are-no-civil-matters-in-terms-of-the-brussels-convention/
https://conflictoflaws.net/2007/ecj-legal-actions-for-compensation-for-acts-perpetrated-by-armed-forces-in-the-course-of-warfare-are-no-civil-matters-in-terms-of-the-brussels-convention/
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en&Submit=Rechercher&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-292/05&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100

With regard to the first question, the Court first states that Art. 1 Brussels
Convention did not define the meaning or the scope of the concept of "civil and
commercial matters" (para. 28) before it is pointed out that this term had to be
regarded as "an independent concept" which had to be interpreted by referring
"first, to the objectives and scheme of the Brussels Convention and, second to the
general principles which stem from the corpus of the national legal systems [...]"
(para. 29). Further the Court refers to its case law where it has been held that
actions between a public authority and a person governed by private law did not
fall within the scope of the Brussels Convention if the public authority is acting in
the exercise of its public powers.

The Court agrees with the Advocate General's Opinion that " [...] there is no doubt
that operations conducted by armed forces are one of the characteristic
emanations of State sovereignty [...]" (para. 37) and concludes that the present
action "[...] does not fall within the scope ratione materiae of the Brussels
Convention [...]" (para. 39).

Thus, the Court ruled as follows:

On a proper construction of the first sentence of the first paragraph of
Article 1 of the Convention of 27 September 1968 on Jurisdiction and
the Enforcement of Judgments in Civil and Commercial Matters, as
amended by the Convention of 9 October 1978 on the Accession of the
Kingdom of Denmark, Ireland and the United Kingdom of Great Britain
and Northern Ireland, by the Convention of 25 October 1982 on the
Accession of the Hellenic Republic and by the Convention of 26 May
1989 on the Accession of the Kingdom of Spain and the Portuguese
Republic, ‘civil matters’ within the meaning of that provision does not
cover a legal action brought by natural persons in a Contracting State
against another Contracting State for compensation in respect of the
loss or damage suffered by the successors of the victims of acts
perpetrated by armed forces in the course of warfare in the territory of
the first State.

Compare also our lengthy post on the AG Opinion which can be found here as well
as the very comprehensive post at the EU Law Blog which can be viewed here.
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Denmark’s ratification of the
“parallel” agreements on Reg.
44/2001 and Reg. 1348/2000

As stated on recent news published on the European Judicial Network (EJN)
website, on 18 January 2007 Denmark notified the European Community
that it has ratified the two "parallel" agreements concluded between the
European Community and Denmark to extend to the latter the provisions of
Regulation 44/2001 (“Brussels I”) and Regulation 1348/2000 on the service in the
Member States of judicial and extrajudicial documents.

The entry into force of the two agreements, on 1st July 2007, will put an end
to the current situation where the uniform rules contained in Reg. 44/2001 and in
Reg. 1348/2000 are not in force in Denmark and they are not applied in the
relations between other Member States and Denmark, due to the non-
participation of the latter State in Title IV of the EC Treaty (see the Protocol on
the position of Denmark annexed to the EC Treaty as amended by the Amsterdam
Treaty).

As regards judicial cooperation in civil and commercial matters, the consequences
of Denmark’s opting-out have been strongly criticised by the Commission, in the
Explanatory memorandum accompanying the Proposals for Council Decisions
concerning the conclusion and the signing of the Agreements between the
European Community and the Kingdom of Denmark (COM(2005) 145 def., as
regards Reg. 44/2001, and COM(2005) 146 def., as regards Reg. 1348/2000):

The non-application of Regulation 44/2001 in Denmark results in a most
unsatisfactory legal situation: not only does Denmark continue to apply the old
rules of the Brussels Convention, but also all other Member States have to
apply these rules, i.e. a set of rules different from the one they use in their
mutual relations, when it comes to the recognition and enforcement of Danish
decisions.
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This constitutes a step backwards given that prior to the entry into force of
Regulation 44/2001 the rules of the Brussels Convention applied uniformly in all
Member States. The current situation therefore jeopardizes the uniformity and
legal certainty of the Community rules.

Hence the necessity to extend, by way of traditional international law
instruments, the provisions of Brussels I Reg. (and of Reg. 1348/2000, strictly
related to the functioning of the former) to Denmark.

The negotiations procedure and its outcome are summarized as follows in the
Commission’s Proposals referred to above:

The Commission presented on 28th June 2002 a recommendation for a Council
Decision authorizing the Commission to open negotiations for the conclusion of
two agreements between the European Community and Denmark, extending
both Regulation 44/2001 and Regulation 1348/2000 to Denmark.

The Council decided on 8 May 2003 to exceptionally authorize the Commission
to negotiate [...]. The Commission negotiated the parallel agreement [...] in
accordance with the Council’s negotiating directives, carefully ensuring that
rights and obligations of Denmark under this agreement correspond to rights
and obligations of the other Member States.

As a result, the parallel agreement contains, in particular, the following
provisions:

» appropriate rules on the role of the Court of Justice to ensure the
uniform interpretation of the instrument applied by the parallel
agreement between Denmark and the other Member States;

» a mechanism to enable Denmark to accept future amendments by the
Council to the basic instrument and the future implementing measures
to be adopted under Article 202 of the EC Treaty;

» a clause providing that the agreement is considered terminated if
Denmark refuses to accept such future amendments and implementing
measures;

» rules specifying Denmark’s obligations in negotiations with third
countries for agreements concerning matters covered by the parallel
agreement;



» the possibility of denouncing the parallel agreement by giving notice to
the other Contracting Party.

The parallel agreements were signed on 19th October 2005, following two
Council Decisions of 20th September 2005 (2005/790/EC, as regards Reg.
44/2001, and 2005/794/EC, as regards Reg. 1348/2000) and subject to their
possible conclusion at a later date.

The Council decision on the conclusion of the agreements can be found here:

= for Regulation 44/2001: Council Decision 2006/325/EC (O] 2006, L 120 p.
22);

= for Regulation 1348/2000: Council Decision 2006/326/EC (O] 2006 L 120
p. 23).

The text of the agreements can be found here, as attachments to the Council
Decisions on the signing of the agreements:

= for Regulation 44/2001: Annex to Council Decision 2005/790/EC;
» for Regulation 1348/2000: Annex to Council Decision 2005/794/EC.

(Many thanks to Pietro Franzina, University of Ferrara, for the initial tip-off).

Conferences on Conflicts at the
Cour de Cassation in March

The Cour de cassation, the French supreme court for civil, commercial and
criminal matters, organises conferences on a variety of topics. Although a
few were held in English, they are generally in French. The speakers have been
academics, lawyers or judges, both from France and from abroad.

Two conferences dealing either directly or indirectly with conflicts issues will be
organised in March. The first one will take place on March 5th from 6:30 to 8:30
pm. Professor Alegrias Borras will talk on the "freedom of movement of family in
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Europe". The second one will take place on March 13th from 6:30 to 8:30 pm.
Professor Emmanuel Gaillard will talk on the "case law of the Cour de cassation
on international arbitration". For conferences organised on other topics, click
here.

To attend, the Court only asks for prior registration, but it is also possible to walk
in. No fees are charged. Registration online is possible, both for the Gaillard
conference and for the Borras conference.

Italian conference papers on
‘Rome I' Proposal

An Italian book has been recently published which collects a number of [5]
papers dealing with old and new questions raised by the modernisation of the
1980 Rome Convention and its conversion into a Community regulation (Rome I:
see our dedicated page here).

Here’s a short presentation, kindly provided by Pietro Franzina (University of
Ferrara), editor of the volume:

Some fourteen papers, covering a wide range of issues relating to the 2005
Commission Proposal for an EC Regulation on the law applicable to contractual
obligations (Rome I), have just been published by CEDAM under the title “La
legge applicabile ai contratti nella proposta di regolamento Roma 1”
(“The law applicable to contracts according to the Rome I proposed
Regulation”), following a conference organised in 2006 by the Faculty of Law
of the University of Ferrara.

Opened by an introductory paper by Professor Francesco Salerno (University
of Ferrara) and Professor Luca G. Radicati di Brozolo (Catholic University of
Milan), the book (in Italian) includes contributions on the following topics:

» the role of the European Court of Justice and the interpretation of the
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proposed regulation (Paolo Bertoli, University of Milan);

» the choice of ‘principles and rules of the substantive law of contract
recognised internationally or in the Community’ as the law applicable to
contractual obligations (Fabrizio Marrella, University of Venice);

 the law applicable to contracts in the absence of choice and the relation
between the proposed regulation and international conventions bearing
uniform rules (Bernardo Cortese, University of Padua);

» the law applicable to consumer contracts and individual employment
contracts (Giuseppina Pizzolante, University of Bari, and Paolo Venturi,
University of Siena, respectively);

» the law applicable to agency (Pietro Franzina, University of Ferrara);

» ordre public and mandatory rules (Giacomo Biagioni, University of
Cagliari);

» the law applicable to voluntary assignment of rights (with two different
papers, by Anna Gardella, Catholic University of Milan, and Antonio
Leandro, University of Bari);

» consequences for the Italian system of Private International Law
deriving from the conversion of the Rome Convention into a Community
instrument (Fabrizio Marongiu Buonaiuti, University of Rome ‘La
Sapienza’).

Title: “La legge applicabile ai contratti nella proposta di regolamento Roma I” (P.
Franzina, editor). ISBN: 978-88-13-26251-5. Pages: XII-180. Available from
CEDAM.
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