Now Sponsored by Clifford Chance
LLP

I'm very pleased to announce that Clifford Chance LLP are now the official
sponsors of CONFLICT OF LAWS .NET (which is published in association with
Hart Publishing).

[x]

Clifford Chance is one of the world’s leading law firms, helping clients achieve
their goals by combining the highest global standards with local expertise. The
firm has unrivalled scale and depth of legal resources across the three key
markets of the Americas, Asia and Europe and focuses on the core areas of
commercial activity: capital markets; corporate and M&A; finance and banking;
real estate; tax; pensions and employment; litigation and dispute resolution.

Here’s what Clifford Chance LLP have to say about their sponsorship of
CONFLICT OF LAWS .NET:

Clifford Chance LLP is pleased to be the main sponsor and law firm partner of
CONFLICT OF LAWS .NET.

Clifford Chance has considerable expertise and experience advising on complex
conflict of laws issues, and recognises that CONFLICT OF LAWS .NET provides
an invaluable resource in this area.

The expansion of the global economy and regulation at a European and
international level have increased the importance of private international law,
and it is vital that the subject and its role in cross-border transactions should be
fully appreciated. This site plays a significant role in keeping lawyers appraised
of new developments and offers a forum for exchange of ideas between
practising and academic lawyers in countries whose systems of private
international law share common objectives, if not common solutions.

Clifford Chance has a number of recognised conflict of laws specialists, including:

= Andrew Dickinson, a Consultant to the firm in London, is a member of
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the North Committee (the UK Ministry of Justice’s advisory committee on
private international law issues) and on the editorial board of the Journal
of Private International Law.

» Edwin Peel, Fellow of Keble College and a Consultant to the firm in
London, convenes the conflict of laws course for the Bachelor of Civil Law
degree at Oxford University.

= Dr Hendrik Verhagen, Professor of private international law,
comparative law and civil law at Radboud University, Nijmegen, is an
Advocate at the firm’s Amsterdam office.

For further information on Clifford Chance and its conflict of laws capability,
please see CliffordChance.com or contact Audley Sheppard, partner in the
Arbitration and International Law Groups (email) or Andrew Dickinson (email) or
Hendrik Verhagen (email).

For graduate and other recruitment opportunities, please see the careers section
of the Clifford Chance website or contact us. See www.cliffordchance.com and
Clifford Chance LLP’s dedicated page on this site for general information about
the firm.

Needless to say, this is a very exciting time for CONFLICT OF LAWS .NET,
and there is a lot more news to come in the next couple of weeks as a
direct result of this new sponsorship. We’'re very pleased to be working
with a world-class law firm and a world-class publishing house, and we
will be utilising those relationships for the benefit of private international
law scholars and students around the world.

October 2007 Round-Up:
International Tort Claims, “Forum
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Non” Dismissals and Punitive
Damages

This installment of significant developments will focus on salient issues that have
been the subject of frequent, past posts on this website.

First, the United States Court of Appeals for the Second Circuit decided a
compendium of Alien Tort Claim cases that raise an interesting question at the
intersection of domestic and international law: that is, when determining whether
a corporate defendant has “aided and abetted” a violation of international law,
what law defines the test for “aiding and abetting.” Khulumani v. Barclay National
Bank and Ntsebeza v. DaimlerChrysler (available here) concern the tort claims of
a class of persons alive in South Africa between 1948 and 1993 who were affected
by the apartheid regime. The defendants are 50 multinational corporations, and
the claimed damages total over $400 billion. The basic theory of the case is that
defendants’ indirectly caused plaintiffs’ injuries by perpetuating the apartheid
system (e.g. by providing loans to a “desperate South African government”), and
that they indirectly profited from those acts which violated recognized human
rights standards, but not necessarily the law of the place where those acts took
place. The District Court dismissed the case as a non-justiciable political question,
but also because “aiding and abetting” human rights violations - the gravamen of
the indirect causation and indirect harm claims - provided no basis for ATCA
liability. A split panel of the Second circuit reversed. Amongst the other decisions
intertwined in the 146 page opinion, the court determined that the appropriate
test for aiding and abetting liability under the ATCA is set out in the Rome Statute
of the International Criminal Court - that is, one is guilty if one renders aid “for
the purpose of facilitating the commissions of a . . . crime.” This is a far more
stringent test than the one argued by Plaintiffs, founded on the Restatement
(Second) of Torts § 876(b), which pins liability if one “gives substantial assistance
or encouragement” to another’s actions which he “knows” to “constitute a breach
of duty.” While the case was kept alive and remanded for further consideration,
commentators have begun to wonder whether Plaintiffs have won a pyrrhic
victory: “[i]f the Rome Statute test for aiding and abetting is broadly adopted, few
ATCA cases against corporations may clear summary judgment and go on trial.”

In a second notable case, the United States Court of Appeals for the Eleventh
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Circuit considered does a forum non conveniens dismissal of foreign plaintiffs in
favor of Italian courts put the remaining American plaintiffs “effectively out of
court” so as to justify appellate review of the dismissal? The panel held that it
does. In King v. Cessna Aircraft Co., the personal estates of 70 deceased
individuals sued defendant for a tragic air accident in Milan, Italy. Sixty-nine of
those plaintiffs were European, with one being American. The district court
dismissed the claims of the European plaintiffs on forum non conveniens grounds,
and stayed the action of the American plaintiff pending resolution by the Italian
courts (because, it is view, the American plaintiff was entitled to “a presumption
in favor of its chosen forum”). All plaintiffs appealed. Because one may not
generally appeal a decision to stay proceedings, appellate jurisdiction turned on
whether the American plaintiff was “effectively out of court” by the imposition of
the stay. The Court held that that plaintiff:

“has for all practical effects been put out of court indefinitely while litigation
whose nature, extent, and duration are unknown, is pending in Italy. The
district court has held its hand while Italian courts assume or continue what
amounts to jurisdiction over the merits of the lawsuit. Their decision of Italian
law issues will be followed by the district court. The stay order does have the
legal effect of preventing [the American plaintiff] from proceeding with his
claims in federal court for an indefinite period of time, potentially for years.
Because he has been effectively put out of court, we have jurisdiction to review
the order that did put him out. We do not mean that there are no differences
between federalism and international comity for purposes of evaluating the
merits of a stay order, as distinguished from deciding whether appellate
jurisdiction exists to review the stay order . .. : “The relationship between the
federal courts and the states (grounded in federalism and the Constitution) is
different from the relationship between federal courts and foreign nations
(grounded in the historical notion of comity).” . . . Those important differences
do not, however, affect the extent to which a plaintiff is placed “effectively out
of court,” which is the measure that defines our appellate jurisdiction over stay
orders.”

On the merits, the court vacated the stay as improvident because “there is no
indication when, if ever, the Italian litigation will resolve the claims raised in this
case, and whether [the American plaintiff] will have a meaningful opportunity to
participate in those proceedings.” The court did not consider the merits of the
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European plaintiff’s appeal of the forum non conveniens decision, preferring
instead to remand the entire case for reconsideration in the event that the
vacation of the stay, and the continuation of the lone American case here in the
U.S., affects that decision.

Finally, in the latest salvo into the propriety and extent of punitive damage
awards, the Supreme Court just granted certiorari in Exxon Shipping Co., et al., v.
Baker, et al. (07-219). This case concerns a $2.5 billion punitive damages award
against Exxon Mobil Corp. and its shipping subsidiary for the massive oil spill in
Alaska’s Prince William Sound in 1989. In agreeing to hear Exxon’s appeal, the
Court will decide whether the company should be subject to punitive damages
solely upon judge-made maritime law, which is in apparent contradiction of
decades of legal history and subject to considerable discordance in the federal
courts. The case also raises the question of whether, if maritime law does govern,
this specific award is too high because it is said to be “larger than the total of all
punitive damages awards affirmed by all federal appellate courts in our history.”
The appeal also included the question of whether a verdict of that size was
unconstitutional; separating this case from recent ones (see here), the Court did
not agree to hear that last question. Nevertheless, this decision will have
significant ramifications for international maritime concerns. Early reactions can
be found here, here, and here. SCOTUSblog has a brief discussion and links to the
briefs as well here.

Volume 3, Issue 2, Journal of
Private International Law

The October 2007 issue (Vol. 3, Issue 2) of the Journal of Private [¢
International Law has just been published. The contents are (click on the
links to view the abstracts on the Hart Publishing website):

Articles

Enforcement of Foreign Non-Monetary Judgments in Canada (and
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Beyond) by Stephen G.A. Pitel

Habitual Residence and Brussells Ilbis: Developing Concepts for
European Private International Family Law by Ruth Lamont

China’s Codification of the Conflict of Laws: Publication of a Draft Text by
Weidong Zhu

Exclusionary Principles and the Judgments Regulation by Andrew Scott

Mere Presence and International Competence in Private International Law
by Richard Frimpong Oppong

Review Articles

Chasing the Dream: the Quest for Solutions to International Insolvencies:
Insolvency in Private International Law by IF Fletcher by Donna McKenzie
Skene

Order, Illumination and Influence: Dicey, Morris & Collins on the Conflict
of Laws, Fourteenth Edition General Editor: L Collins by Mary Keyes

CONFLICT OF LAWS .NET readers are entitled to a 10% discount when
subscribing to the Journal of Private International Law. The subscription rates for
the Journal are already very good for both institutions and individuals, and our
discount makes it a ridiculously good deal. Download the order form (PDF)
today to receive your discount.

Jurisdiction and Class Actions

To what extent should a country’s traditional rules for taking jurisdiction be
modified to address some of the unique elements of class actions? This issue was
recently considered by the Manitoba Court of Appeal in Ward v. Canada (Attorney
General) (available here).

In Ward the plaintiff lived in Manitoba but in the 1970s he had been stationed in
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New Brunswick, where, he alleged, his employer had exposed him to Agent
Orange. In one sense his claim was very much tied to Manitoba: he was there as
the plaintiff, suffering damages there, and seeking to sue the Federal Crown
which, by being present in every Canadian province, was present there. But he
proposed, in due course, to move to have his claim certified as a class action, with
a class that could cover both residents and non-residents of Manitoba.

The Crown opposed Manitoba’s jurisdiction. It argued that the traditional
approach to jurisdiction had to be modified in class actions, and that
notwithstanding its presence as a defendant in Manitoba the plaintiff should still
have to show a real and substantial connection between the action and Manitoba.

The Court of Appeal did not accept this argument. It held that the Crown’s
presence was sufficient for jurisdiction. The fact that a subsequent certification
motion could lead to the action becoming a class action did not change, at this
stage, the jurisdictional analysis.

This decision is particularly important for the guidance it provides on where, as a
matter of jurisdiction, a class action can be started and the attempt made for
certification. In this case, the plaintiff faced significant downside costs exposure
in New Brunswick if a motion for certification was unsuccessful there, whereas in
Manitoba costs are only awarded against the party moving unsuccessfully for
certification in limited circumstances. This created an advantage for the plaintiff
to commence putative class proceedings in Manitoba rather than in New
Brunswick.

Proof of Foreign Law in Australia

In Australia, as in England, foreign law is treated as a matter of fact, not law, and
its content must therefore be pleaded and proved if a party wishes to rely on it.
On the other hand, the principle traditionally known as the “presumption of
similarity” (or “presumption identity”) means that foreign law will be assumed to
be the same as local law unless the contrary is demonstrated. For this reason,
local law is generally applied by default even in cases otherwise governed by
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foreign law, as it is usually in neither party’s interests to go to the trouble of
researching and proving foreign law. However, in rare cases Australian judges
have declined to apply Australian law by default, the leading example being
Damberg v Damberg (2001) 52 NSWLR 492.

Now, in National Auto Glass Supplies (Australia) Pty Ltd v Nielsen & Moller
Autoglass (NSW) Pty Ltd [2007] FCA 1625 (26 October 2007), Graham J of the
Federal Court of Australia doubted the applicability of the New South Wales law
of defamation to a case otherwise governed by Hong Kong and mainland Chinese
law, and denied the applicants relief because they failed to prove the relevant
foreign law. The case concerned (among other things) an allegedly defamatory
email read by recipients in Hong Kong and mainland China. His Honour observed
that:

“In making these findings [about the allegedly defamatory] email I have
assumed that the defamation law in the Special Administrative Region of Hong
Kong and in the remainder of the People’s Republic of China is the same as it is
New South Wales. However, as I said [earlier in the judgment, after discussing
Damberg v Damberg and other cases on the presumption of identity]:

‘... the general presumption that, in the absence of evidence to the contrary,
foreign law is the same as Australian law is not inflexible. Where the law of the
forum is governed by a statute and the law within Australia is itself lacking in
uniformity, I doubt whether it could be presumed that the defamation law in
China, including the Special Administrative Region of Hong Kong, is the same
as it is in New South Wales.’

In the absence of evidence as to the relevant defamation law in the Special
Administrative Region of Hong Kong and in the remainder of the People’s
Republic of China or at least that part where [the recipient] was located at the
time when he received the ... email, I do not consider that any award of
damages should be made referable to the transmission of the ... email to [the
recipients in Hong Kong and China]. The relevant defamation law (if any) has
not been proven.”

While the default application of Australian law is usually just and convenient,
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there are certain areas of law in which this default application should be
overridden because it would be unfair or anomalous, especially so when local law
is idiosyncratic. Although some judges have applied Australian defamation law by
default in other cases governed by foreign law, defamation is an area of law which
differs markedly around the world, and until the recent uniform Defamation Acts,
the law of NSW was particularly idiosyncratic even in comparison with the other
Australian States. Thus, it could hardly be said that the “presumption of
similarity” was a realistic or fair approximation of the actual content of foreign
law in this case.

Note: Although the common law “place of publication” choice of law rule
continues to apply in Australia regarding defamatory material published overseas
(see Dow Jones v Gutnick), the uniform Defamation Acts altered the rule
applicable to material published within Australia so as to apply the law of the
“Australian jurisdictional area with which the harm occasioned by the publication
as a whole has its closest connection”.

Paying Here, Seeking Restitution
There.

A negative consequence of the availability of multiple fora in international
litigation is the risk of conflicting decisions. Several adjudicators can retain
jurisdiction and then reach conflicting, if not opposite, results on the merits. Is it
a problem? It could be argued that it is for two different reasons. The first is that
the legitimacy of the legal process is undermined when inconsistencies are
produced. This is certainly true when this happens in one given legal order.
However, when it happens in different legal orders, it seems to be the sad
consequence of the autonomy of the legal orders involved. Arguably, there is no
real inconsistency when autonomous legal orders adopt different solutions. The
second reason why conflicting decisions can be a problem is because the parties
may be ordered to take inconsistent actions. If a party is enjoined to do something
by one court and ordered to refrain from doing it by another court, the position of
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that party becomes unbearable.

An interesting example of this last hypothesis is the case of a party being ordered
to pay a sum of money in one jurisdiction, but being also able to successfuly seek
restitution of that sum of money in another jurisdiction. I am not aware of many
cases where this actually happened. Here is an interesting one involving a court
and an arbitral tribunal.

The debtor was the State of Congo, which had borrowed money from a Libanese
construction company, Groupe Tabet. Congo did not make the instalments
repayment itself but ask Elf Congo, the Congolese subsidiary of the French oil
company Elf, to do so, and to commit to do so to the lender. There were thus two
different sets of contracts, the borrowing contracts between Congo and Tabet,
and the repayment contract between Elf Congo and Tabet. There was certainly a
third contractual relationship between Congo and EIf Congo, which explains why
Elf Congo agreed to commit to the lender, but I do not have information on it, and
it is not directly relevant.

Five years later, the State of Congo argued that the lender had received too much
money and Elf Congo stopped paying back, probably after being instructed to do
so by the State. The lender then decided to sue Elf Congo under the repayment
contract before Swiss courts (I do not know whether this venue was chosen
because the contract contained a clause providing for the jurisdiction of Swiss
courts). A Geneva court ordered Elf Congo to pay 64 million Swiss francs (EUR 38
million) in 2001. The Swiss Federal Tribunal eventually confirmed the judgement
in 2003. The Swiss decisions were declared enforceable in France in 2003 or in
2004. The State of Congo counter attacked by initiating arbitral proceedings
under the borrowing contracts against the lender, as those contracts contained a
clause providing for ICC arbitration in Paris, France. The arbitral tribunal did not
rule completely in the State of Congo’s favour, as it found in a first award that the
State still owned EUR 16 million. But the tribunal found that the remaining EUR
22 million were not owned. In a second award made in 2003, it thus ordered the
lender to enter into an escrow account agreement with Elf Congo, and to put on
this account any monies that it would have to pay as a consequence of the Swiss
judgment beyond EUR 16 million.

A dispute concerning the enforcement of the second award was then brought
before French courts. On the one hand, the lender decided to challenge the
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second award and sought to have it set aside. On the other hand, the State of
Congo was applying for a court order to comply with the same second award sous
astreinte, i.e. for a judgement ordering the performance of the award and
providing that the lender would have to pay a certain sum for each day of non-
compliance. French courts refused to issue such order, as the proceedings
challenging the award suspended its enforceability. A debate arose as to whether
an exception existed in the case in hand, making the award immediately
enforceable. The French supreme court for private and criminal matters (Cour de
cassation) eventually ruled in a judgement of July 4th, 2007 that the enforcement
of the award was suspended and that its performance could not be ordered
judicially.

The case raises many issues of international arbitration. As far as the conflict of
laws is concerned, the issue is whether there is a way to prevent the two
adjudicators involved (i.e. Swiss courts and the ICC arbitral tribunal) from further
ruling the contrary of each other.

German Article on Abusive Choice
of Court Clauses in European Law

Stefan Leible and Erik Roeder (both Bayreuth) have published an article on
abusive choice of court clauses in European law in the German legal journal
Recht der Internationalen Wirtschaft (RIW 2007, 481-487):
Missbrauchskontrolle von Gerichtsstandsvereinbarungen im
Europaischen Zivilprozessrecht

An abstract has been kindly provided by the authors:

In their article, Leible and Roeder analyze whether and to what extent the
European Procedural Law allows to review unfair forum selection agreements.
In particular, the authors try to answer the question whether an agreement
under Art. 23 of the Brussels I Regulation (Council Regulation 44/2001) may be
declared void by a national court because in concluding the agreement one
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party has abused its dominant economic position.

In the first part of the article, Leible and Roeder refute the arguments put
forward to reject any review of jurisdiction agreements. As the authors show,
the competence of the EC]J to interpret the Brussels Regulation does not
foreclose such a review because the ECJ has not decided on the issue so far. A
review of choice of forum-clauses would neither put legal certainty at risk, nor
would it discriminate against courts of other Member States.

In the second part of the article, Leible and Roeder argue for a review of forum
selection clauses within the scope of Art. 23 of the Brussels I Regulation. An
agreement on jurisdiction that was obtained by abuse of economic
predominance does not truly reflect the autonomous will of the parties. The
possibility of a review by the courts of the Member States allows to settle
individual cases in accordance with equity. In order to ensure legal certainty,
the notion of “abuse of economic predominance” must be defined autonomously
by the EC]J.

Conflict of Law Symposium

The Tulane Law Review and the Duke Center for International and Comparative
Law organise a symposium entitled:

The European Choice-of-Law Revolution — A Chance for the United
States?

Confirmed participants for this symposium include:

= Bernard Audit (Paris I), Richard Fentiman (Cambridge), and Ralf Michaels
(Duke) discussing methods

» Stephanie Francq (Louvain-la-Neuve), Mathias Reimann (Michigan), and
Larry Ribstein (Illinois) discussing federal unification and the dichotomy
of internal and external conflicts

= Horatia Muir-Watt (Paris I) and Jurgen Basedow (Max Planck) discussing
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interstate market regulation

» Jens Dammann (Texas) and Onnig Dombalagian (Tulane) discussing
conflicts in corporate law

= Jan von Hein (Max Planck) and Symeon Symeonides (Willamette)
discussing conflicts in tort law

= Dennis Solomon (Tubingen), Bill Richman (Toledo), and Patrick Borchers
(Creighton) discussing conflicts in contract law

The symposium will take place on 9 February 2008 in Durham, NC
More information can be found at the website of the Tulane Law Review.

(Thanks to Prof. Jan von Hein (Trier) for the tip-off.)

Studies on Brussels I Regulation -
National Reports available

The national reports which have been compiled for the Study on the
Application of Regulation Brussels I in the Member States and for the
Study on Residual Jurisdiction are now available at the website of the
European Commission.

The general reports of both studies as well as the national reports can be found
here.

Further, the reports of the Study on the Application of Regulation Brussels I in
the Member States (Study JLS/C4/2005/03) can also be found at the website of
the Institute for Private International Law, Heidelberg.

See regarding the Study on the Application of Regulation Brussels I our previous
posts which can be found here and here.
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Choice of Law In Convention

Establishing Louvre Museum in
Abu Dhabi

Which law governs the establishment of a Louvre museum in Abu Dhabi? The
answer can be found in an international agreement concluded in March 2007
between the French state and the United Arab Emirates to that effect (the
Agreement). The French Parliament has ratified the Agreement on 9 October
2007. The French text of the Agreement can be found here.

Although the Agreement was concluded between the two States, more actors are
involved. One is the Louvre Museum. The Louvre Museum controls the use of the
name Louvre and thus granted the United Arab Emirates (UAE) permission to use
its name. Another actor is a new French agency established for the occasion, the
International Agency for French Museums. The Agreement provides that the
agency will advise the UAE on a variety of issues regarding the creation of the
museum. Each of these two entities are autonomous and have legal personality
under French law.

This background is necessary to understand the provisions of the Agreement
dealing with choice of law (articles 17, 18 and 19). These provisions provide for a
different choice of law depending on which of these entities is involved.

1) As between the States, article 17 provides that disputes ought to be resolved
amicably. No rules of decision are provided.

2) As far as the Louvre is concerned, article 18 provides that any dispute
regarding the use of the name Louvre shall be decided by French courts pursuant
to French law.

3) Finally, article 18 provides that disputes between the agency and the UAE shall
be resolved by way of arbitration, and article 19 provides that arbitral tribunals
shall decide such disputes pursuant to English law. Interestingly enough, article
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19 also provides that the contracting parties (i.e. the States) owe a duty of good
faith to each other, and that so do the agency and the UAE.

These provisions raise several issues. First, why did the negotiators choose to
distinguish between the Louvre Museum and the newly created agency? One
possibility is that the subject matter of the potential dispute (use of the name
Louvre) was perceived as belonging exclusively to courts and as being
unarbitrable, as under the French law of arbitration, intellectual property is
regarded as partly unarbitrable. Second, why did the negotiators choose English
law, and why did they then add on a duty of good faith? It seems to me that the
only reasonable answer to the first part of this second question is that they were
looking for a law which was both sophisticated and “neutral”. But then they
decided to add on a duty of good faith. Were they scared of the consequences of
the application of a law which was perceived as not including such a duty? What
will it mean, however, from a practical perspective, for the tribunal to apply
English law with a duty of good faith? All comments welcome!



