EC]: Judgment in Case
“Laboratoires Glaxosmithkline”

Today, the ECJ delivered the judgment in case C-462/06 (Laboratoires
Glaxosmithkline) dealing with the interpretation of Art. 6 point 1 and Section 5 of
Chapter II of the Brussels I Regulation. The French Cour de Cassation had
referred the following question to the EC]J for a preliminary ruling:

Does the rule of special jurisdiction stated in Article 6(1) of Council Regulation
(EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters, by virtue of which a
person domiciled in a Member State may be sued ‘where he is one of a number
of defendants, in the courts for the place where any of them is domiciled,
provided the claims are so closely connected that it is expedient to hear and
determine them together to avoid the risk of irreconcilable judgments resulting
from separate proceedings’, apply to proceedings brought by an employee
before a court of a Member State against two companies belonging to the same
group, one of which, being the one which engaged that employee for the group
and refused to re-employ him, is domiciled in that Member State and the other,
for which the employee last worked in non-Member States and which dismissed
him, in another Member State, when that applicant relies on a clause in the
employment contract to claim that the two defendants were his co-employers
from whom he claims compensation for his dismissal or does the rule in Article
18(1) of the regulation, by virtue of which, in matters relating to individual
contracts of employment, jurisdiction is to be determined by Section 5 of
Chapter II, exclude the application of Article 6(1), so that each of the two
companies must be sued before the courts of the Member State where it is
domiciled?

Thus, the Cour de Cassation essentially asked whether Art. 6 point 1 Brussels I
Regulation in respect of co-defendants is applicable to an action brought by an
employee against two companies established in different Member States which he
considers to have been his joint employers.

The Court answered the question to that effect that


https://conflictoflaws.net/2008/ecj-judgment-in-case-laboratoires-glaxosmithkline/
https://conflictoflaws.net/2008/ecj-judgment-in-case-laboratoires-glaxosmithkline/
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=EN&Submit=Rechercher$docrequire=alldocs&numaff=C-462/06&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100

the rule of special jurisdiction provided for in Article 6, point 1, of the
Regulation cannot be applied to a dispute falling under Section 5 of
Chapter II of that regulation concerning the jurisdiction rules
applicable to individual contracts of employment.

The Court states that neither a literal nor a teleological interpretation of the
Regulation leads to allowing Art. 6, point 1 to apply in employment matters:
Section 5 does not refer to Art. 6, point 1 - in contrast to Article 4 and Article 5,
point 5, of the Regulation, the application of which is preserved expressly by
Article 18(1) thereof. Thus, a literal interpretation shows that Section 5 of
Chapter II precludes any recourse to Art. 6, point 1. Further, the Court
emphasises that rules of special jurisdiction have to be interpreted strictly and
cannot go beyond the cases expressly envisaged by the Regulation.

See for the full judgment as well as AG Maduro’s opinion the website of the EC].

German Annotation on first EC]
Judgment on Brussels II bis

In November 2007, the EC] delivered its first judgment on the Brussels II bis
Regulation (C-435/06, Applicant C).

Anatol Dutta (Hamburg) has now commented on this judgment in the German
legal journal “Zeitschrift fur das gesamte Familienrecht” (FamRZ): “Staatliches
Wachteramt und europaisches Kindschaftsverfahrensrecht. Die Anwendbarkeit
der Brussel-Ila-Verordnung auf staatliche Mafnahmen zum Schutz des Kindes”,
FamRZ 2008, 835 et seq.

See with regard to the reviewed case also our previous posts on the judgment and
AG Kokott’s opinion.
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Personal Property Securities in
Australia

The Commonwealth Attorney-General has recently released a Consultation Draft
of the Personal Property Securities Bill 2008 and an accompanying commentary.
The Bill aims to provide a national system to regulate security interests in all
property other than land, and would replace over 70 Commonwealth, State and
Territory enactments.

As one can imagine, the Bill contains substantial provisions relating to choice of
law (Part 2 Div 7) and jurisdiction (Part 11 Div 5).

In general, Australian law will apply to security over property located in Australia
(s 45), and in other circumstances the law of the place where the grantor is
located will apply (s 46). Specific rules are proposed regarding foreign
intellectual property (s 47), minerals (s 48), investment instruments and non-
negotiable documents of title (s 49), investment entitlements (s 50), and bank
accounts (s 51). Rules will also cover circumstances where property is brought
into or taken out of Australia (ss 52-33), or where the grantor relocates to another
jurisdiction (s 54).

The Bill appears to envisage that foreign law may govern some aspects of
personal property securities that are otherwise regulated by the Bill. If foreign
law applies, the Bill only picks up the relevant foreign law governing the rights,
obligations and duties of debtor (or grantor of security) against the secured party
in relation to collateral (i.e. the property that is subject to the security) (s 43).
This would, it seems, exclude aspects of the debtor-creditor relationship unrelated
to security, and may also exclude foreign choice of law rules. However, the
operation of these provisions is not entirely clear.

So far as jurisdiction is concerned, the Bill is unusual among Commonwealth
enactment in excluding the operation of s 39B of the Judiciary Act 1903, and the
Jurisdiction of the Courts (Cross-Vesting) Act 1987. Rather, the Bill contains its
own provisions investing Australian state and federal courts with jurisdiction (s
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261) and providing for the transfer of proceedings between courts (s 263).

The Attorney-General is seeking public comment on the Bill as a whole, and there
are also specific questions raised for discussion. Questions relating to private
international law include:

= Does the common law [relating to jurisdiction of Australian courts]
provide a sufficient jurisdiction for courts to act in relation to security
interests?

» To what extent should the Bill implement rules consistent with the Hague
Securities Convention?

= Are there any aspects of the Hague Securities Convention that should be
omitted from the Bill (Australia could not adopt the Convention unless
Australia’s domestic law was consistent with the convention).

= Should the Bill require a securities intermediary who, in Australia, offers
investment entitlements governed by the law of another country to
operate an office in that other country of the kind contemplated by the
Hague Securities Convention (and to comply with any licensing and other
regulatory requirements that may exist in that other country concerning
the operation of offices of that kind)?

The deadline for submissions is August 15th 2008. More information can be found
here.

A short but interesting Australian
case

Armacel Pty Ltd v Smurfit Stone Container Corporation [2008] FCA 592 is a
recent case in which the judgment of Jacobson J in the Australian Federal Court,
though short, raises a number of interesting issues.

The case arose out of a dispute between Armacel Pty Ltd, an Australian company,
and Smurfit Stone Container Corporation, a US company, concerning an
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intellectual property licensing agreement governed by the law of New South
Wales, Australia. Shortly before Armacel instituted the Australian proceedings,
Smurfit instituted proceedings against Armacel in a US District Court concerning
the same dispute. The US Court decided that, applying US principles of
contractual interpretation as required by US principles of private international
law, a New South Wales jurisdiction clause in the licensing agreement was not an
exclusive jurisdiction clause. Accordingly, it dismissed Armacel’s motion for
dismissal of the US proceedings for want of jurisdiction. Smurfit then applied for
a stay of the Australian proceedings on forum non conveniens grounds.

Jacobson | refused to allow Armacel to re-argue the question of whether the
jurisdiction clause was an exclusive jurisdiction clause. Armacel was held to be
estopped from raising that issue, since it had already been the subject of a
decision in the US proceedings. This was so even though that decision was made
by reference to US principles of contractual interpretation as the law of the
forum, whereas Jacobson ] suggested it ought to have been made by reference to
New South Wales law as the governing law of the contract — the estoppel
operated regardless of any such criticism.

This conclusion was important because, absent the estoppel, Jacobson J would
have construed the clause as an exclusive jurisdiction clause. The clause stated:

This Agreement must be read and construed according to the laws of the State
of New South Wales, Australia and the parties submit to the jurisdiction of that
State. If any dispute arises between the Licensor and the Licensee in
connection with this Agreement or the Technology, the parties will attempt to
mediate the dispute in Sydney, [New South Wales,] Australia.

The parties also expressly agreed that New South Wales law would prevail in the
event of a conflict between those laws and the laws of the jurisdiction in which
the equipment the subject of the licensing agreement was located. Perhaps
somewhat surprisingly, Jacobson ] concluded that even though the jurisdiction
clause was not exclusive on its face, it should be construed that way. This was
because the parties negotiated at arm’s length, must be presumed to have
intended some certainty as to where their disputes would be litigated, had agreed
to compulsory mediation in New South Wales, and had sought to avoid the
circumstance that a New South Wales Court might have to apply the law of



another jurisdiction because that was the location of the relevant equipment.
Jacobson ] further considered that the submission to ‘the jurisdiction of [New
South Wales]’ also included the Federal Court exercising Australian federal
jurisdiction in New South Wales.

In any event, because of the estoppel, Jacobson ] proceeded on the basis that the
clause was non-exclusive. In that light, having regard to the fact that the US
proceedings were pending at the time the Australian proceedings were instituted
and the closer factual connection with the US than Australia, Jacobson J stayed
the Australian proceedings. However, he gave Armacel liberty to apply to have
the stay lifted in case developments in the US proceedings made that appropriate.
In particular, in the Australian proceedings, Armacel sought to make claims under
the Australian Trade Practices Act 1974 (Cth) based on alleged
misrepresentations by Smurfit during the negotiation of the licensing agreement.
Expert evidence from Smurfit’s US counsel, which Jacobson ] accepted, was to the
effect that such claims could be brought in the US proceedings. However, if the
US Court ultimately declined to apply the Trade Practices Act, Jacobson ] said it
may be appropriate to lift the stay. Jacobson ] also made the stay conditional on
Smurfit filing an appearance in the Australian proceedings, and thereby
submitting to the Federal Court’s jurisdiction, and participating in a mediation in
Sydney, both of which Smurfit had declined to do, as required by the licensing
agreement.

Conference: International Society
of Family Law

From 16th to 20th September 2008, the 13th World Conference of the
International Society of Family Law will take place in Vienna. The topic of the
conference is “Family Finances”.

A preliminary programme as well as further information on the venue,
registration etc. can be found on the website of the University of Vienna.
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(Many thanks to Thomas Thiede (Vienna) for the tip-off.)

Annotation on ECJ Judgment in
“FBTO Schadeverzekeringen”

Thomas Thiede and Katarzyna Ludwichowska (both Vienna) have written a
comment (in German) on the ECJ’s judgment in case C-463/06 (FBTO
Schadeverzekeringen) in the latest issue of the legal journal Versicherungsrecht
(VersR 2008, 631 et seq.).

An English abstract has been kindly provided by the authors:

The authors criticise the judgment of the European Court of Justice from 13
December 2007, in which the Court ruled that the reference in Art. 11(2) of
Regulation No 44/2001 on jurisdiction and the recognition and enforcement of
judgements in civil and commercial matters to Art. 9(1)(b) of that Regulation is
to be interpreted as meaning that the injured party may bring an action directly
against the liability insurer of the person liable before the courts of the Member
State where that injured party is domiciled. They present and counter the
arguments given by the ECJ and show the possible negative consequences of
the solution accepted by the Court, such as the aggravation of forum shopping
or the possible multiplicity of proceedings concerning the same incident in
various Member States. The authors also emphasise that - although the case
decided by the EC]J concerns only motor vehicle insurance - the reference in
Art. 11(2) of Regulation 44/2001 applies to all - also non-compulsory - third-
party liability insurance, which means that the Court’s interpretation will have
a very broad impact.

See with regard to this case also our previous posts on the judgment, the
referring decision as well as an annotation on the referring decision.
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Swiss Institute of Comparative
Law: Prof. Sturm’s Lecture on “Le
nom en droit international prive”

= On Thursday 15 May 2008, at 17.00, the Swiss Institute of Comparative
Law (ISDC, Lausanne) will host a lecture (in French) by Prof. Fritz Sturm
(University of Lausanne) on “Le nom en droit international privé” (“Name in
Private International Law”).

The lecture is one of the monthly seminars on private international law and
comparative law organized by the ISDC (“Les jeudis de I'ISDC”). A small fee is
required for participation (free for students and academics). Further information
(and the full list of seminars) is available here.

A Legislative Solution For Cross-
Border Defamation Claims

The State of New York, and—recently—the United States Congress—are presently
considering enacting laws that would give American authors legal recourse when
they are sued abroad for defamation over literary works that would otherwise fall
within the broad protections of the First Amendment to the United States
Constitution.

In New York, both the Assembly and its Senate have unanimously passed a bill
(dubbed the “Libel Terrorism Protection Act” (S.6687/A.9652)) that would give
authors who are sued for libel abroad the right to obtain a declaration that such
judgments are unenforceable because their works are protected under American


https://conflictoflaws.net/2008/swiss-institute-of-comparative-law-prof-sturms-lecture-on-le-nom-en-droit-international-prive/
https://conflictoflaws.net/2008/swiss-institute-of-comparative-law-prof-sturms-lecture-on-le-nom-en-droit-international-prive/
https://conflictoflaws.net/2008/swiss-institute-of-comparative-law-prof-sturms-lecture-on-le-nom-en-droit-international-prive/
http://www.isdc.ch/default.asp
https://applicationspub.unil.ch/interpub/noauth/php/Un/UnPers.php?PerNum=4028&LanCode=8&menu=pub
http://www.isdc.ch/d2wfiles/document/4690/4017/0/Conferences%20jeudis%20isdc%202008.pdf
https://conflictoflaws.net/2008/a-legislative-solution-for-cross-border-defamation-claims/
https://conflictoflaws.net/2008/a-legislative-solution-for-cross-border-defamation-claims/

law. Both the U.S. House and Senate are now considering federal legislation that
would give authors the right to countersue those who have sued them for
defamation in foreign courts, and obtain more than three times the amount of the
libel judgment of the foreign court, if the American writer could prove the accuser
was trying to intimidate the author from exercising his or her First Amendment
rights.

As this article explains, the conflict between foreign judgments and the First
Amendment has been brewing since 1941, when the U.S. Supreme Court starkly
distinguished American protection of speech from that of England. Only recently,
however, as England has become a choice venue for libel plaintiffs from around
the world, has that country’s libel law come to have a disturbing impact on the
First Amendment. The case against Rachel Ehrenfeld in England by Saudi banker
Khalid Bin Mahfouz is illustrative. Her 2003 book named Mr. Bin Mahfouz as a
possible funder of terrorism. Twenty-three copies of the book were sold in
England, which led Mr. Bin Mahfouz to sue there. Ms. Ehrenfeld refused to
appear before the English courts, and a judgment against her was entered in the
amount of $225,000. Ms. Ehrenfeld has sought a declaratory judgment in New
York determining that the English judgment was not enforceable here, and that
her work was protected under American law. But the New York Court of Appeals
determined that her suit could not be heard under existing state law (because the
state’s long-arm statute did not authorize personal jurisdiction over Mr. Bin
Mahfouz), and it was the duty of the legislature to change that law if it sees fit.
See Ehrenfeld v. Bin Mahfouz, 9 N.Y.3d 501 (N.Y. App. 2007). It appears now that
that some change in that direction is starting to occur. English courts, however,
are not the only one’s creating this alleged conflict; consider Yahoo!’s cross-
border struggle with French authorities over Nazi-era materials on its auction
website. See Yahoo! Inc. v. La Ligue Contre Le Racisme et L’Antisemitisme, 433
F.3d 1199, 1204 (9th Cir. 2006).

More commentary on this pending legislation is available here.
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Book: La Union Europea ante el
Derecho de la Globalizacion

= An interesting volume, collecting the contributions presented at the
Seminario de Otono de Derecho Internacional Privado (Fall Seminar on
Private International Law), hosted in October 2007 by the University Carlos III
of Madrid, has been recently published by Editorial Colex, under the editorship
of Prof. Alfonso Luis Calvo-Caravaca and Prof. Esperanza Castellanos Ruiz: La
Union Europea ante el Derecho de la Globalizacion.

The papers (in Spanish, Italian and Portuguese) cover various aspects of
European Private International Law, analysing its current development in the
light of issues arising from globalization. Here’s the table of contents:

» Luis de Lima Pinheiro: O direito de conflitos das obrigagodes
extracontratuais entre a comunitarizacao e a globalizacao - uma primeira
apreciacao do regulamento comunitario Roma II;

= Hilda Aguilar Grieder: La voluntad de conciliacion con las directivas
comunitarias protectoras en la propuesta de reglamento “Roma I”;

= Alfonso Luis Calvo Caravaca and Celia M. Caamifia Dominguez: El caso
Klimt;

= Javier Carrascosa Gonzdlez: Sociedad cooperativa europea: aspectos de
derecho internacional privado;

» Esperanza Castellanos Ruiz: El convenio de Roma de 1980 ante los
tribunales espanoles: balance de 15 anos de vigencia;

= Ma. José Castellanos Ruiz: Contencioso Airbus-Boeing;

= Ma. Pilar Diago Diago: Aproximacién a la mediacion familiar desde el
derecho internacional privado;

= Pietro Franzina: 1l regolamento “Roma II” sulla legge applicabile alle
obbligazioni extracontrattuali;

= Rafael Gil Nievas and Javier Carrascosa Gonzdlez: Consideraciones sobre
el reglamento 805/2004 de 21 abril 2004 por el que se establece un titulo
ejecutivo europeo para créditos no impugnados;

= Dario Moura Vicente: Perspectivas de la armonizacién y unificaciéon
internacional del derecho privado en una época de globalizacién de la
economia;
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= Carola Ricci: 11 foro della residenza abituale nel regolamento N2
2201/2003 e nella proposta Roma III;

= Juliana Rodriguez Rodrigo: Aplicacion del derecho de la competencia a los
baremos de honorarios de abogados: Arduino y Cipolla;

= Stefania Serafini: Il diritto europeo della concorrenza e le risposte alla
sfida della globalizzazione. Un caso esemplare: la valutazione delle
concentrazioni nel Reg. CE n. 139/2004.

Title: La Union Europea ante el Derecho de la Globalizacion, edited by
Alfonso Luis Calvo-Caravaca and Esperanza Castellanos Ruiz, Editorial Colex,
Madrid, 2008, 515 pages.

ISBN: 978-8-48-342113-0. Price: EUR 70.

(Many thanks to Pietro Franzina, University of Ferrara, for the tip-off)

Conference: “Le droit francais et

le droit brésilien d’aujourd’hui :
éléements de comparaison”

Centre du droit de 1" enterprise at Université Robert Schuman (URS) organizes on
17 June 2008, at Maison Interuniversitaire des Sciences de I'Homme-Alsace
(MISHA) (5 allée du Général Rouvillois, Strasbourg), a comparative law day with
several private international law related topics on the agenda. The scope of the
comparative law day is marked in its title: “Le droit francais et le droit
brésilien d’aujourd’hui : éléments de comparaison” (Contemporary French
law and Brasilian law: elements of comparison). The scientific agenda can be
consulted here.
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