
Propositions  of  EGPIL  on  the
Extension  of  Brussels  I  to
Relations with Third States
The report of the 18th meeting of the European Group for Private International
Law, which was held in Bergen in September 2008, is now available in French on
the site of the EGPIL.

The Group makes  several  propositions  regarding a  possible  extension of  the
Brussels I Regulation to relations with third states. 

The Group also discussed other topics, including the law applicable to maritime
torts.

Enforcement  of  Foreign
Judgments in Australia
A recent judgment of  the Supreme Court  of  Victoria provides a useful  short
summary of  the operation of  the Foreign Judgments Act  1991 (Cth)  and the
circumstances in which registration of a foreign judgment can be set aside on
public policy grounds: Jenton Overseas Investment Pte Ltd v v Townsing [2008]
VSC 470 (11 November 2008).

Whelan J refused an application to set aside the registration of a judgment of the
Singapore Court of Appeal, and observed that:

“the courts are slow to invoke public policy as a ground for refusing recognition
or enforcement of a foreign judgment.  There are few instances in which a
foreign judgment has not been recognised or enforced on this ground. There
are good reasons for this. There are … the “interests of comity” to maintain.
The respect and recognition of other sovereign states’ institutions is important.
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This is especially so when acting under the Foreign Judgments Act where the
registration  and  enforcement  procedures  apply  on  the  basis  that  there
is “substantial reciprocity of treatment” for Australian judgments in the foreign
forum. There is also a need for caution because of the inherent volatility of the
notion of “public policy”.” At [20]

“[S]ubstantial injustice, either because of the existence of a repugnant law or
because of a repugnant application of the law in a particular case, may invoke
the public policy ground. But it will only do so where the offence to public
policy is fundamental and of a high order. For the public policy ground to be
invoked in this context enforcement must offend some principle of Australian
public policy so sacrosanct as to require its maintenance at all costs.” At [22]

Forum  Non  Conveniens  and
Foreign Law in Australia
The High Court  of  Australia  has  handed down judgment  in  Puttick  v  Tenon
Limited (formerly called Fletcher Challenge Forests Limited) [2008] HCA 54 (12
November 2008), the most recent High Court case to consider stay of proceedings
and choice of law in an international tort case. The High Court unanimously
reversed the Victorian Court of Appeal and held in two joint judgments (French
CJ, Gummow, Hayne and Kiefel JJ; and Heydon and Crennan JJ) that the Supreme
Court of Victoria was not a clearly inappropriate forum, the test in Australia for
forum non conveniens.

The suit  was brought by a man who was exposed to asbestos while  visiting
factories in Belgium and Malaysia in the course of his employment by a New
Zealand-based company. At the time, the man was resident in New Zealand. The
man subsequently  moved to  Victoria,  and he  sued in  the  Supreme Court  of
Victoria after contracting mesothelioma. After his death, his wife was substituted
as plaintiff. The Supreme Court and the Court of Appeal (by majority) concluded
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that Victoria was a clearly inappropriate forum and stayed the proceedings (see
Perry Herzfeld’s earlier post here).  The Court of Appeal majority had concluded
that the applicable law was that of New Zealand and that this, combined with
other factors such as the location of witnesses and defendants, rendered Victoria
a clearly inappropriate forum. This conclusion was then reversed by the High
Court on the plaintiff’s appeal.

French CJ, Gummow, Hayne and Kiefel JJ held that, in light of the state of the
pleadings and the evidence,

“the Court of Appeal (and the primary judge) erred in deciding that the material
available in this matter was sufficient to decide what law (or laws) govern the
rights and duties of the parties. Rather, each should have held only that it was
arguable  that  the  law  of  New  Zealand  was  the  law  that  governed  the
determination of those rights and duties. Each should have further held, that
assuming,  without  deciding,  that  the respondent  was right  to  say that  the
parties’  rights  and  duties  are  governed  by  the  law  of  New  Zealand,  the
respondent did not establish that Victoria is a clearly inappropriate forum.” At
[2]

Their Honours added that:

“The very existence of  choice of  law rules denies that the identification of
foreign law as the lex causae is  reason enough for an Australian court  to
decline  to  exercise  jurisdiction.   Moreover,  considerations  of  geographical
proximity  and  essential  similarities  between  legal  systems,  as  well  as  the
legislative provisions now made for the determination of some trans-Tasman
litigation, all point against treating the identification of New Zealand law as the
lex causae as a sufficient basis on which to conclude that an Australian court is
a clearly inappropriate forum to try a dispute.” At [31]

By  contrast,  Heydon  and  Crennan  JJ  appear  to  have  taken  a  less  absolute
approach to the relevance of a foreign lex causae:

“The  question  of  the  lex  causae  can  be  relevant  to  the  question  whether
Victoria is a clearly inappropriate forum. If the lex causae were New Zealand
law, that would make a stay more likely, though not inevitable. But the question
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of what the lex causae is ceases to be relevant if it is impossible to say what it
is. And the question remains irrelevant even if New Zealand law “might be” a
candidate, or is “a very strong candidate”, for ex hypothesi it is impossible to
say whether New Zealand law is in truth the lex causae.” At [49]

Their  Honours  concluded that,  even though “New Zealand is  an appropriate
forum, … other factors indicate that Victoria is not clearly inappropriate.” At [51]

Although the course of argument in Puttick may not have been quite what the
parties and some commentators were expecting — the decisive issues were not
raised by the Court until after the conclusion of oral argument — on one level the
result is unsurprising considering the High Court’s previous decisions in the area
of tort and private international law: as cases like Oceanic Sun, Zhang, Neilson
and Puttick demonstrate, it is almost impossible for a defendant to succeed in a
forum non conveniens application against an Australian-resident plaintiff  in a
torts  case,  regardless  of  how slight  the  case’s  connection  to  Australia,  and
regardless of how compelling the apparent factual connection to an overseas
jurisdiction may be. After all, the plurality in Puttick concluded that “even if the
lex causae was later shown to be the law of New Zealand, that circumstance,
coupled with the fact that most evidence relating to the issues in the case would
be found in New Zealand, did not demonstrate that the Supreme Court of Victoria
was a clearly inappropriate forum.” At [32].

The  more  troubling  aspect  of  the  decision  in  Puttick  is  the  practical
interrelationship between the test for forum non conveniens and the rules about
pleading  and  proving  foreign  law.  Because  plaintiffs  in  Australia  have  no
obligations to allege, plead or prove foreign law — and because Australian choice
of law rules are not mandatory — they have no incentive to draft a pleading that
clearly  discloses  a  foreign  lex  causae  (whether  expressly  or  by  factual
implication).  To  the  contrary,  they  have  every  incentive  to  draft  bland  and
incomplete pleadings that avoid clear references to a foreign lex causae.

Defendants are thereby placed in an invidious position: if  they do nothing in
response  to  such  an  unclear  pleading,  a  successful  forum  non  conveniens
application will be precluded because of the plaintiff’s lack of clarity; but if they
elucidate the foreign lex causae by putting on a defence, they will have submitted
to the jurisdiction, thereby rendering any jurisdictional challenge nugatory.
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Heydon and Crennan JJ seem to have been alive to this difficulty and, citing
Buttigeig  v  Universal  Terminal  &  Stevedoring  Corporation  [1972]  VR  626,
observed that it will sometimes be possible to look through an artificial pleading
to see the underlying substance:

“A conclusion reached on a stay application about what the proper law of a tort
is will normally only be a provisional conclusion: it will be a conclusion open to
alteration in the light of further evidence called at the trial. A judge considering
a stay application may be able to determine the location of the alleged tort
despite somewhat unreal or artificial contentions in the pleadings.” At [36].

By contrast, no such statement appears in the plurality judgment, which appears
very much to focus on the literal words of a plaintiff’s pleading.

Puttick  therefore  represents  one  more  step  in  the  slow death  of  forum non
conveniens  in  Australia.  The  references  in  both  judgments  to  vexation  and
oppression suggest the likely direction of future cases: under the general law of
civil  procedure,  a  vexatious  or  oppressive  pleading  can  be  struck  out
independently  of  any  jurisdictional  complaint;  but  unless  a  pleading  is  so
manifestly defective as to fall foul of the general tests of vexation and oppression
it is now unlikely that a court will ever issue a stay on jurisdictional grounds.

Whether this state of affairs is desirable — and whether it is consistent with the
decision in Voth v Manildra Flour Mills Pty Ltd (1990) 171 CLR 538 — is a topic
on which minds may disagree. French CJ, Gummow, Hayne and Kiefel JJ flatly
rejected the respondent’s invitation to restate the test in Voth, but Heydon and
Crennan JJ appeared to be more receptive to an invitation to reconsider Voth
were it to arise in an appropriate case.

Likewise, unlike the plurality, Heydon and Crennan JJ seem to have recognised
the apparent inconsistency between the Voth test and its subsequent treatment in
Regie National des Usines Renault  SA v  Zhang  (2002) 210 CLR 491, particularly
the difference between a balancing exercise and a bright-line rule about vexation.
Their  Honours implicitly  favoured the test  as expressed in Voth (and not  its
reinterpretation in Zhang) by engaging in the very sort of contextual balancing
exercise that had been disapproved of so strongly by the majority in Zhang.

If the High Court is presented with a case that squarely raises the issue of the
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correctness  or  desirability  of  the  Voth  test,  it  may  be  that  these  apparent
differences of opinion will be highlighted more clearly.

Conference  on  punitive  damages
at Vienna
A Conference on Punitive Damages, organised by the Institute for European Tort
Law, was held last  Monday in Vienna.  Aiming to study the nature,  role and
suitability of punitive damages in tort law and private law in general, this one-day
conference got  together  a  panel  of  scholars  and practitioners  from different
countries:  some where  punitive  damages  are  approved  (England,  the  United
States  and  South  Africa),  as  well  as  others  (France,  Germany,  Italy,  Spain,
Hungary  and  the  Scandinavian  countries)  where  they  are  rejected  -at  least,
formally rejected. The position of EU law was considered too. The Conference also
included a report on punitive damages from a Law and Economics perspective,
another on the the insurability of such damages, and a brief presentention from a
Private International Law point of view. The Conference will be published soon in
a book titled “Punitive Damages: Common Law and Civil Perspectives” (H. Koziol
and V. Wilcox eds).

As a PIL academic with a continental education, and also because I have already
worked on the topics of service of process of punitive damages claims and the
recognition of foreing punitive damage awards, the most interesting panels for me
were those dedicated to England and USA and to the evolution of the figure in
both jurisdictions. In this respect, a common feature in the recent past is the
trend to rationalize and restrict the pronouncements of punitive damages. The
constitutionaly of punitive damages has been (and is being) discussed in the USA,
given the fact that despite their proximity to criminal issues, they are granted
without the guarantees required in criminal contexts. In fact, a change is already
taking place under 14th Amendment of the Constitution: the due process clause is
being used in order to derive substantial and procedural limits to condemnations
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of  punitive  damages.  The formula is  articulated through judicial  decisions of
higher courts that correct those of lower courts. Several decisions can be pointed
out as milestones: BMW of North America v. Gore (1996); State Farm Mutual
Automobile Insurance Co v. Campbell et al. (2003); and Philip Morris v. Williams
(2007). In the first decision the Federal Supreme Court ruled that the amount of
the  punitive  damages  award  was  disproportionate,  and  impossible  that  the
defendant could have foreseen them as a result of his conduct: for these reasons
the award would be contrary to the due process clause. Based on this finding, the
Supreme Court proceeded to set three criteria for studying the constitutional
compatibility of  punitive damages:  the degree of  reproach of  the defendant’s
conduct;  the  reasonableness  of  the  relationship  between  the  amount  of
compensatory damages and punitive damages; and the size of criminal penalties
for comparable conduct. In State Farm v. Campbell, the Supreme Court set a rule
concerning the ratio of punitive damages to compensatory damages: the former
should not exceed the amount resulting of  multiplying the latter by a figure
greater than 0 and less than 10 (rule of “single-digit multiplier”). The Court added
that the wealth of the agent causing the damage should not be taken into account;
and rejected the so-called “total harm theory”, under which when sentencing to
punitive damages, damages that could have been suffered by victims other than
the applicant’s are also to be considered.

Also in the UK punitive or exemplary damages have been called into question: the
Law Commission impact study started in 1993 and completed in 1997 gives proof.
But in fact, the restrictive pattern was identified in England long before the 90,
and its results are more intensive than those reported for USA. Already in 1964,
in the case Rooker v. Barnard, exemplary damages were described as “unusual
remedy” that should be restricted as far as possible (meaning, if permitted by the
respect due to the precedent). This will has lead to what sometimes may seem an
excessive limitation: it is striking that a demand for punitive damages will not
prosper in cases highly reprehensible according to current parameters, such as
discrimination based on sex.

A better knowledge and understanding of punitive damages is certainly required
when it comes to PIL. One of the main differences between the two major current
civil  liability  models  (those  of  Anglo-Saxon  origin,  and  the  so-called  “civil”
systems) lies in the fact that where the “civil” systems limit the function of civil
liability to repairing or compensating for damages, the commn-law model admits



other purposes: sentences must show that damaging conduct is not worth the risk
(tort does not pay) and discourage its repetition. The relationship between civil
liability and compensation, and nothing more than compensation, is so deeply
rooted in the Continent, that it not only excludes the possibility of pronouncing
sentences of punitive damages in domestic cases: the idea is projected beyond, to
cross-border cases. European jurisdictions have therefore refused recognition of
foreign judgments awarding punitive damages, arguing that it would be contrary
to public forum. In some countries even service of process of a claim raised in the
USA has  been  refused,  thus  denying  basic  cooperation  with  foreing  justice.
Nevertheless, we can not talk of a unique, unanimous attitude throughout Europe:
whilst recognition of a USA punitive damage award has been rejected in both
Germany and Italy, Greece (lower Greek courts) and Spain have reacted the other
way round.

I seriously doubt whether German or Italian posture could still be held against an
English request of service of process, or a request for recognition of an English
punitive  damage  award.  Nowadays,  service  of  process  cannot  be  refused:
Regulation 1393/07 applies,  and there is  no escape device (the public  policy
clause is no longer included). As for recognition, the scene is a little bit more
complicated.  Two EC Regulations may apply.  The ordre public  exception has
disappeared in Regulation 805/04. It still survives under EC Regulation 44/01: but
this that does not mean that the public policy clause will easily be applied. On the
contrary: we are in a European context; and mutual trust prevails on European
contexts. In this respect, we should also bear in mind the interesting development
undergone by the punitive damages issue in the “Rome II” preparatory works:
firstly, punitive damages where said to be contrary to a Community public policy;
that  is,  the  Community  (the  Commission)  itself  backed  the  doctrine  against
punitive damages. Nevertheless, this position was later abandoned, and replaced
for a nuanced solution: I quote “Considerations of public interest justify giving the
courts  of  the member States the possibility,  in  exceptional  circumstances,  of
applying exceptions based on public policy (…). In particular, the application of a
provision  of  the  law designated  by  this  Regulation  which  would  cause  non-
compensatory,  exemplary  or  punitive  damages  of  an  excessive  nature  to  be
awarded may, depending on the circumstances of the case and the legal order of
the member State of the court seised, be regarded as being contrary to the public
policy (ordre public) of the forum”.



Publication:  Hill  on Cross-Border
Consumer Contracts
The  very  successful  Private  International  Law  Series  by
Oxford  University  Press  adds  yet  another  book  to  its
impressive  line-up  with  Jonathan  Hill’s  Cross-Border
Consumer  Contracts.  Here’s  the  blurb:

Until relatively recently, almost all contracts were domestic: both the consumer
and the supplier were from the same country and the situation involved no
substantial foreign elements. Technological changes (in terms of international
travel, means of communication and information technology) have meant that it
is a more frequent occurrence for consumer contracts to involve a cross-border
dimension.

This book explores the legal regimes which seek to deal with disputes which
arise  out  of  such  cross-border  consumer  contracts.  In  terms  of  private
international  law,  English  law  traditionally  treated  consumer  contracts  no
differently  from  commercial  contracts.  However,  at  European  level,
jurisdictional and choice of law issues arising out of certain consumer contracts
are  subject  to  specific  rules.  The  first  part  of  the  book  focuses  on  these
European developments and seeks to explain why the private litigation model
for the resolution of disputes arising out of cross-border consumer contracts
has failed to deal adequately with the problems generated by such contracts.
Subsequent to these failures, alternative mechanisms for resolving contractual
disputes have a particular significance in the consumer context. The second
part of the book focuses on an evaluation of these alternative dispute resolution
mechanisms, including online dispute resolution.
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A table of contents can be found on the OUP website. ISBN: 978-0-19-927654-7.
Price: £95. Available for £90.25 from the Conflict of Laws .net bookshop (powered
by Amazon) or for £95 from OUP.

Assistant  in Private International
Law in Luxembourg
The Faculty of Law of the University of Luxembourg is seeking to recruit an
Assistant (PhD student) in Private International Law.

The candidate should be a PhD student who will be expected to work on his
doctorate, to teach a few hours per week (one to three) and to contribute to
research projects in private international law, mostly under my supervision. It is a
2-year fixed-term contract, renewable once.

The  full  text  of  the  advertisment  can  be  found  here.  The  deadline  for  the
application is 15 January 2009.

New  Service  Regulation  No
1393/2007 and Denmark (Update)
Following our recent post on the application of Reg. No 1393/2007 since 13
November 2008, and the issue of the participation of Denmark, we would like to
point out an item published on the newsletter of the Danish Ministry of Justice
(No 119 of 21 December 2007). The newsletter refers to an Administrative Order
(Bekendtgørelse) issued by the Danish Minister for Justice, on the implementation
of changes to the provisions of Reg. No 1348/2000 (that were already applicable
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in Denmark by virtue of the “parallel” agreement with the EC), starting from 13
November 2008.

Here’s an automatic translation (by Google Translate, not further revised) from
Danish:

Order No. 1476 of 12 December 2007 implementing changes to the
Service Regulation

The notice is published in the Government Gazette on 21 December 2007 and
will enter into force on 30 December 2007. The Order shall not apply to service,
conducted on 13 November 2008 or later.

The notice states that the codified Regulation No 1393/2007 on the service of
judicial and extrajudicial documents in civil and commercial matters applies in
this  country.  The  consolidated  Service  Regulation  comes  into  force  on  30
December 2007 but must first apply from 13 November 2008. The notice also
contains a number of detailed provisions similar to some of the provisions of the
current  Order  No.  423  of  8  May  2007  on  certain  issues  concerning  the
implementation of a parallel agreement on the service regulation, which lifted
from 13 November 2008.

The Administrative Order can be found here (in Danish). Here’s an automatic
translation (by Google Translate, not further revised) of its Articles 1 and 6 (on
the entry into force and application):

Order on the implementation of changes to the Service Regulation

[…]

§ 1 – 1.The provisions of the European Parliament and Council Regulation No.
1393/2007 on the service of judicial and extrajudicial documents in civil and
commercial matters and repealing Council Regulation No. 1348/2000 applies in
this country.

2. Regulation reference to “Member States” also includes Denmark.

[…]

§ 6 – 1. These Regulations shall come into force on 30 December 2007 and
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applies to service carried out on 13 November 2008 or later.

2.  Decree  No.  423  of  8  May  2007  on  certain  issues  concerning  the
implementation  of  a  parallel  agreement  on  the  service  be  abolished,  13
November 2008.

Even from this very rough translation, it seems that Denmark has implemented
administratively  the provisions  of  the new Service  Regulation,  setting for  its
implementing measures the same dates of entry into force (30 December 2007)
and application (13 November 2008) as those provided for by Art. 26 of Reg. No
1393/2007. This condition is required by Art. 3(4) of the “parallel” agreement
(text)  between the EC and Denmark on Reg.  No 1348/2000,  which reads as
follows:

4.  If  the  notification  indicates  that  implementation  can  take  place
administratively  the  notification  shall,  moreover,  state  that  all  necessary
administrative measures enter into force on the date of entry into force of the
amendments to the Regulation or have entered into force on the date of the
notification, whichever date is the latest.

The same condition was recalled in the document available on the European
Judicial Atlas in Civil Matters that we mentioned in our previous post:

In accordance with Article 3(4) of the Agreement, the necessary administrative
measures will take effect on the date of entry into force of Regulation (EC) No
1393/2007.

So, while the situation would appear quite clear on the Danish side (Denmark
having fulfilled its obligations under the “parallel” agreement),  there are still
uncertainties on the EC side, at least from the information currently available to
the public.
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Rome I: Commission’s Opinion on
the Opting-In by the UK
Following the formal notification of 24 July 2008 by the United Kingdom of its
wish to participate in Reg. No 593/2008 (Rome I), the Commission has expressed
its opinion – doc. COM 2008(730) fin. of 7 November 2008 – pursuant to the
procedure  set  out  in  Art.  11a  TEC  (former  Art.  11(3)  TEC,  which  is  made
applicable to the opting-in procedure, mutatis mutandis, by Art. 4 of the Protocol
on the Position of UK and Ireland). Here’s the conclusion:

The Commission welcomes the request from the United Kingdom to accept
Regulation 593/2008 which is a central element of the Community acquis in the
area  of  civil  justice.  It  therefore  gives  a  positive  opinion  on  the  said
participation.

The Regulation should enter into force for the United Kingdom on the day of the
notification to the United Kingdom of the Commission’s decision on its request.
As in the case of the other Member States, it should apply from 17 December
2009, except for Article 26 which should apply from 17 June 2009.

(Many thanks to Federico Garau, Conflictus Legum blog, for the tip-off)

New Service Regulation Applicable
in EU – In Denmark, as well?
Starting  from  yesterday,  13  November  2008,  new  Regulation  No
1393/2007  on the service in the Member States of judicial  and extrajudicial
documents in civil or commercial matters (see our previous posts here and here)
is applicable in the Member States (see its Art. 26).

Pursuant to Art. 25 of the new Service Reg., “Regulation (EC) No 1348/2000
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shall be repealed as from the date of application of this Regulation” and
“[r]eferences made to the repealed Regulation shall be construed as being made
to this Regulation and should be read in accordance with the correlation table in
Annex III”.

While the new rules are applicable in the United Kingdom and Ireland,
since these two States took part in the adoption of the Regulation (see Recital no
28), the position of Denmark appears at the moment quite controversial.

The latter State, as it is the rule in respect of measures taken under Title IV of the
TEC, did not take part in the adoption of the new Service Regulation and “is not
bound by it or subject to its application” (see Recital no 29). Nonetheless, in the
two “parallel” agreements concluded between the European Community
and the Kingdom of Denmark to extend to the latter the provisions of Reg. No
44/2001 and Reg. No 1348/2000, a simplified procedure was established in
order to implement future amendments to such instruments also in respect of
Denmark: according  to  Art.  3(2)  of  the  Agreement on the service of documents

Whenever  amendments  to  Council  Regulation  (EC)  No 1348/2000 are
adopted, Denmark shall notify to the Commission of its decision whether or not
to implement the content of such amendments. Notification  shall  be  given  at 
the  time  of  the  adoption  of  the amendments or within 30 days thereafter.

As stated by this  document available on the European Judicial  Atlas  in  Civil
Matters (emphasis added)

In  accordance  with  Article  3(2)  of  the  Agreement,  Denmark  has  by 
letter  of  20  November 2007 notified the Commission of its decision to
implement  the  contents  of  Regulation  (EC)  No   1393/2007.   In  
accordance  with  Article  3(6)  of  the  Agreement,  the  Danish  notification
creates  mutual  obligations  between  Denmark  and  the  Community.  Thus, 
Regulation  (EC) 1393/2007 constitutes amendment to the Agreement and is
considered annexed thereto.

In accordance with Article 3(4) of the Agreement, the necessary administrative
measures will take effect on the date of entry into force of Regulation (EC) No
1393/2007.

https://conflictoflaws.de/2007/legislation/denmarks-ratification-of-the-parallel-agreements-on-reg-442001-and-reg-13482000/
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Quite  surprisingly,  this  important  document  seems  not  to  have  been
published  in  the  OJ;  furthermore,  the  related  pages  of  the  European
Judicial Atlas in English, French, Italian and German version are out-of-
date, and contain no mention of it (while the Spanish one does, as pointed
out by our friend Federico Garau over at the Conflictus Legum blog).

It  is  thus  questionable  whether,  at  the  moment,  the  provisions  of  Reg.  No
1393/2007 are applicable in Denmark (at least, if one refers to the official text of
it). Any further information is welcome.

Daimler  Chrysler  v  Stolzenberg,
Part 9: Luxembourg
The Stolzenberg case will also be litigated before the European Court of Justice!
Last year, the Court of Appeal of Milan, Italy, referred two questions to the ECJ
on the interpretation of the public policy clause of Article 27(1) of  the 1968
Brussels Convention. 

The  ECJ  was  one  of  the  few major  courts  in  the  western  world  which  was
missing in this judicial odyssey. It has now lasted for more than 15 years. And it is
not over. 

Part 1: Canada

The case began in the early 1990s with the collapse of an investment company
incorporated in Montreal, Castor Holdings. A bankruptcy was opened in 1992 in
Canada. It has been presented by many as the largest ($ 1.5 billion) and the
longest bankruptcy in Canadian history.

Essentially, the bankruptcy proceedings were about the auditors, Coopers &
Lybrand (as they were then). In August 2008, the action against them was
still pending. However, proceedings had also been initiated against the directors
of the company for distributing $ 15.5 million of dividends in 1991, in the suspect
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period. Some of the directors settled with the bankruptcy, but five did not. In
August 2008, the latter were eventually sentenced to pay $ 9.7 million. Among the
five were the president of Castor, a German national named Stolzenberg, and a
Swiss national named Gambazzi. 

Part 2: England

Meanwhile, however, a small group of investors had brought proceedings before
English courts. In 1996, Daimler Chrysler Canada and its pension fund, CIBC
Mellon Trust Co., initiated proceedings against the directors and close to forty
other corporate entities. They claimed that their loss in the Castor bankruptcy
was the result of wrongful conduct by the directors, including Stolzenberg and
Gambazzi.

A key issue in the litigation was the jurisdiction of English courts. None of the 40
defendants had any connection with England, except Stolzenberg, who had once
owned a house in  London,  but,  it  seems,  did not  own it  anymore when the
proceedings were served on the defendants. The case went all the way up the
House of Lords, which held in 2000 in Canada Trust Company v. Stolzenberg,
Gambazzi and others that what mattered was whether there was one defendant
who was domiciled in England when the claim was issued by the English court,
not when it was served on the defendants (8 months later).

Since  the  start  of  the  English  proceedings,  the
defendants had been subjected to a world wide
Mareva  injunction  (now  freezing  order).  As  a
result,  they  were  under  a  variety  of  duties  of
disclosure that, they thought, were unacceptably
far reaching. Some never appeared before English
courts, but some did and complied for a while. At
some point, however, they refused to provide any
more  information  on  their  assets  (which  were
situated abroad). They did not live in England, so

there was not much the English court could do. But the Mareva injunction has
been  called  one  of  the  two  nuclear  weapons  of  English  civil  procedure.
The English court pressed the nuclear button. Because they were not complying,
the  defendants  were  debarred  from  defending  any  action  in  England.  This
included the action on the merits. The English court then entered into a default

http://www.hrothgar.co.uk/YAWS/reps/canada.htm
http://www.hrothgar.co.uk/YAWS/reps/canada.htm


judgment for close to € 400 million. There had been no trial, no assessment of the
merits of the case. There was only a procedural sanction: you do not comply, your
opponent will get whatever he asks for.

The  Stolzenberg  litigation  entered  into  a  new  stage.  It  was  not  anymore
about  what  had  happened  in  Canada.  It  was  about  whether  such  a  default
judgment could be enforced abroad, where the defendants had assets.   

Part 3: Germany

Stolzenberg had fled England early on. He was then, and is still now, believed to
be living in Germany. Enforcement proceedings were initiated there, but I do not
know much about them.

Part 4: New York

One of the corporate defendants in the English proceedings owned a hotel in
mid-town Manhattan. In May 2000, enforcement proceedings of the English
judgment  were  initiated  in  New  York.  Eventually,  the  matter  came  before
the New York Court of Appeals (that is, I understand, the supreme court of the
state of New York).

In a judgment of May 8, 2003, the Court confirmed that the judgment could be
recognised in New York. It held that the English judgment was not incompatible
with the requirements of due process of law. Indeed, the court endorsed previous
statement  of  American  courts  saying  that   “[c]onsidering  that  our  own
jurisprudence is based on England’s, a defendant sued on an English judgment
will rarely be in a position to defeat it with such a showing“, and “any suggestion
that  [England’s]  system  of  courts  ‘does  not  provide  impartial  tribunals  or
procedures compatible with the requirements of due process of law’ borders on
the risible“.

Not only the Queen, but also the English, can do no wrong.

Part 5: France

Stolzenberg  had  some  assets  in  Paris.  Enforcement  proceedings  were  thus
initiated in France. In a judgment of 30 June 2004, the French Supreme Court for
Private and Criminal Matters (Cour de cassation) confirmed the enforceability in
France of both the Mareva injunction and the English default judgment. Although

http://www.law.cornell.edu/nyctap/search/display.html?terms=trust&url=/nyctap/I03_0059.htm


Stolzenberg’s lawyers raised the issue of the compatibility of the judgement with
French public policy, they did not insist on the fact that the default judgment was
obtained as a consequence of the unwillingness of the defendants to comply with
the Mareva injunction. The judgement of the Cour de cassation is thus silent on
the issue. 

Part 6: Switzerland

A Swiss lawyer, Gambazzi had obviously assets in his home country. Enforcement
proceedings  were  initiated  there  as  well.  But  it  was  reported  that,
unlike  American  and  French  courts,  Swiss  courts  found  that  the  English
judgments were a breach of process and thus denied recognition. More precisely,
according to the same report, the Swiss Federal Court would have ruled twice on
the case in 2004, as enforcement had been sought against the Swiss assets of two
former  directors  of  Castor  (Gambazzi  and  Banziger)  in  two  different  Swiss
cantons, and would only have denied recognition for the purpose of enforcement
against Gambazzi’s assets.

Part 7: Strasbourg

Of course, from the perspective of the defendants, this seemed like a perfect case
for the European Court of Human Rights. Are nuclear weapons compliant with
Article 6 and the right to a fair trial? This really looks like a good question to ask
the Strasbourg court.  So,  in the early 2000s,  some of  the defendants to the
English proceedings brought an action against the United Kingdom, arguing, inter
alia, that being debarred from defending did not comply with Article 6 of the
Convention.

Quite  remarkably,  the action was declared inadmissible  by the ECHR at  the
earliest stage, as “manifestly ill-founded”. The Court did not give any reasons for
this decision, which is noteworthy when one knows that the court considers that
judgments lacking reasons do not comport with the right to a fair trial.

The defendants would have to wait for another opportunity to have their day in (a
European) court. 

Part 8: Italy

It seems that Gambazzi also had assets in Italy, as enforcement proceedings were
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also initiated in Milan. His lawyers challenged the enforceability of the English
judgment,  arguing that  it  was contrary  to  Italian public  policy.  As  the 1968
Brussels Convention governed the enforcement of such judgement, they relied on
the public policy clause of Article 27. On 22 August 2007, the Court of Appeal of
Milan  decided  to  refer  two  questions  of  interpretation  of  Article  27  to  the
European Court of Justice.

Part 9: Luxembourg

And here we are now in Luxembourg.

The Court of Milan referred the two following questions (Case C 394/07):

1. On the basis  of  the public-policy clause in Article 27(1) of  the Brussels
Convention, may the court of the State requested to enforce a judgment take
account  of  the  fact  that  the  court  of  the  State  which  handed  down  that
judgment denied the unsuccessful party the opportunity to present any form of
defence following the issue of a debarring order as described [in the grounds of
the present Order]?

2. Or does the interpretation of that provision in conjunction with the principles
to be inferred from Article 26 et seq. of the Convention, concerning the mutual
recognition and enforcement of judgments within the Community, preclude the
national court from finding that civil proceedings in which a party has been
prevented from exercising the rights of the defence, on grounds of a debarring
order issued by the court because of that party’s failure to comply with a court
injunction, are contrary to public policy within the meaning of Article 27(1)?

So it seems that (some of) the defendants might eventually have their day in a
European court.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2007:283:0011:0011:EN:PDF

