
Ferrari,  Rosenfeld  &  Kotuby,
Recognition  and  Enforcement  of
Foreign Arbitral Awards: A Concise
Guide  to  the  New  York
Convention’s Uniform Regime
With  my  co-authors  Professor  Franco  Ferrari  and  Friedrich  Rosenfeld,  I  am
pleased  to  announce  the  publication  of  my  newest  work,  “Recognition  and
Enforcement  of  Foreign  Arbitral  Awards:  A  Concise  Guide  to  the  New York
Convention’s Uniform Regime.” It is available for order here.

This  incisive  book  is  an  indispensable  guide  to  the  New York  Convention’s
uniform  regime  on  recognition  and  enforcement  of  foreign  arbitral  awards.
Framing the Convention as a uniform law instrument, the book analyses case law
from major arbitration jurisdictions to explain its scope of application, the duty to
recognize arbitral agreements and awards as well as their limitations, and the
procedure and formal requirements for enforcing arbitral awards.

Combining  insight  from  arbitration  practice  with  perspectives  from  private
international  law,  the  book  underlines  the  importance  of  the  Convention’s
foundation in a treaty of international law, arguing that this entails a requirement
to interpret the key concepts it sets forth based on international law rules of
interpretation. However, it also demonstrates where municipal laws are relevant
and  discusses  the  private  international  law  principles  through  which  these
instances can be identified.

Addressing one of the core treaties of international arbitration, this will be crucial
reading for legal practitioners and judges working in the field. It will also prove
valuable to scholars and students of commercial and private international law,
particularly those focused on cross-border disputes and arbitration.

https://conflictoflaws.net/2023/ferrari-rosenfeld-kotuby-recognition-and-enforcement-of-foreign-arbitral-awards-a-concise-guide-to-the-new-york-conventions-uniform-regime/
https://conflictoflaws.net/2023/ferrari-rosenfeld-kotuby-recognition-and-enforcement-of-foreign-arbitral-awards-a-concise-guide-to-the-new-york-conventions-uniform-regime/
https://conflictoflaws.net/2023/ferrari-rosenfeld-kotuby-recognition-and-enforcement-of-foreign-arbitral-awards-a-concise-guide-to-the-new-york-conventions-uniform-regime/
https://conflictoflaws.net/2023/ferrari-rosenfeld-kotuby-recognition-and-enforcement-of-foreign-arbitral-awards-a-concise-guide-to-the-new-york-conventions-uniform-regime/
https://conflictoflaws.net/2023/ferrari-rosenfeld-kotuby-recognition-and-enforcement-of-foreign-arbitral-awards-a-concise-guide-to-the-new-york-conventions-uniform-regime/
http://its.law.nyu.edu/facultyprofiles/index.cfm?fuseaction=profile.overview&personid=23865
https://www.hanefeld-legal.com/friedrich-rosenfeld/
https://www.e-elgar.com/shop/usd/recognition-and-enforcement-of-foreign-arbitral-awards-9781035302062.html


A Major Amendment to Provisions
on  Foreign-Related  Civil
Procedures Is Planned in China
Written by NIE Yuxin and LIU Chang, Wuhan University Institute of International
Law

Background1.

The present Civil Procedure Law of China (hereinafter “CPL”) was enacted in
1990 and has been amended four times. All amendments made no substantive
adjustments to the foreign-related civil procedure proceedings. In contrast with
legislative indifference, foreign-related cases in the Chinese judicial system have
been  growing  rapidly  and  call  for  modernization  of  the  foreign-related  civil
procedure  law.  On  30  December  2022,  China’s  Standing  Committee  of  the
National  People’s  Congress  issued  the  “Civil  Procedure  Law of  the  People’s
Republic of China (amendment draft)”. Amendments are proposed for 29 articles,
17  of  which  relate  to  special  provisions  on  foreign-related  civil  procedures,
including rules on the jurisdiction, service abroad, taking of evidence abroad and
recognition and enforcement of judgements.

 

Jurisdiction2.

Special  jurisdiction:  Present  special  jurisdiction  rules  apply  to  “disputes
concerning  contract  or  other  property  rights  or  interests”.  The  literal
interpretation  may  suggest  non-contractual  or  non-propertary  disputes  are
excluded.  The  amendment  draft  extends  special  jurisdiction  rules  to  cover
“disputes relating to property right or interest, and right or interest other than
property” (Art. 276, para. 1). The amendment draft provides proceedings may be
brought before the courts “where the contract is signed or performed, the subject
matter of the action is located, the defendant has any distrainable property, the
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tort or harmful event occurred, or the defendant has any representative office”
(Art. 276, para. 1). Furthermore, “the Chinese court may have jurisdiction over
the action if the dispute is of other proper connections with China” (Art. 276,
para. 2).

 

Choice  of  court  agreement:  A  special  provision  on  the  choice  of  court
agreement is inserted in the foreign-related procedure session (Art. 277), which
states: “If the place actually connected to dispute is not within the territory of
China, and the parties have agreed in written that courts of China are to have
jurisdiction, Chinese courts may exercise jurisdiction. The competent court shall
be specified according to provisions on hierarchical jurisdiction and exclusive
jurisdiction of this law and other laws of China.” In contrast to Art. 35 on choice
of court agreement in purely domestic cases, Art. 277 partly partially abolished
the constraint prescribed in Art. 35, which requires the chosen forum to have
practical  connection  to  the  dispute.  When the  party  chose  Chinese  court  to
exercise  jurisdiction,  there  will  be  no  requirement  for  actually  connection
between the dispute and chosen place. But it does not state whether Chinese
court should stay jurisdiction if a foreign court is chosen, and whether the chosen
foreign court must have practical connections to the dispute. This is an obvious
weakness and uncertainty.

 

Submission to jurisdiction: Art. 278 inserted a new provision on submission to
jurisdiction: “Where the defendant raises no objection to the jurisdiction of the
courts of China and responds to the action by submitting a written statement of
defence or brings a counterclaim, the court of China accepting the action shall be
deemed to have jurisdiction.”

 

Exclusive jurisdiction:  The draft  article  expands  the  categories  of  disputes
covered by exclusive jurisdiction (Art. 279), including disputes arising from: “(1)
the performance of contracts for Chinese-foreign equity joint ventures, Chinese-
foreign contractual joint ventures or Chinese-foreign cooperative exploration and
exploitation  of  natural  resources  in  China;  (2)  the  formation,  dissolution,
liquidation  and  effect  of  decisions  of  legal  persons  and  other  organizations



established within the territory of China; (3) examining the validity of intellectual
property rights which conferred within the territory of China.” Not only matters
relating to Chinese-foreign contractual cooperation, but the operation of legal
persons and other organizations and the territoriality  of  intellectual  property
rights are deemed key issues in China.

 

Jurisdiction  over  consumer  contracts:  The  proposal  inserts  protective
jurisdiction rule for consumer contracts (Art. 280). paragraph 1 of this article
provides “(w)hen the domicile of consumer is within the territory of China but the
domicile  of  operator  or  its  establishment  is  not”,  which  permits  a  Chinese
consumer to sue foreign business in China. Paragraph 2 restricts the effect of
standard terms on jurisdiction. It imposed the operator the “obligation to inform
or explicate reasonably” the choice of court clause, otherwise the consumer may
claim the terms are not part of the contract. Furthermore, even if consumers are
properly informed of the existence of a choice of court clause, if it is “obviously
inconvenient for the consumer” to bring proceedings in the chosen court, the
consumer may claim the terms are invalid. In other words, the proposal pays
attention to the fairness of a choice of court clause in consumer contracts both in
procedure and in substance.

 

Jurisdiction over cyber torts: With regard to cyber torts, Art. 281 of the draft
states:  action  for  cyber  torts  may  be  instituted  in  the  Chinese  court  if:  (1)
“computer or other information device locates in the territory of China”; (2) “the
harmful event occurs in the territory of China”; (3) “the victim domiciles in the
territory of China”.

 

3. Conflict of Jurisdiction, Lis pendens and Forum Non Conveniens

Parallel litigation and exclusive jurisdiction agreements: Art. 282 states: “If
one party sues before a foreign court and the other party sues before the Chinese
court, or if one party sues before a foreign court as well as the Chinese court, for
the  same dispute,  the  Chinese  court  having  jurisdiction  under  this  law may
exercise jurisdiction. If the parties have agreed in writing on choosing a foreign



court to exercise jurisdiction exclusively, and that choice does not violate the
provisions on exclusive jurisdiction of this law or involve the sovereignty, security
or social public interests of China, the Chinese court may dismiss the action.” The
first part of this article deals with parallel litigation. It allows the Chinese court to
exercise jurisdiction over the same dispute pending in a foreign court. The second
part  of  this  article  provides  exception  to  exclusive  jurisdiction  agreements.
Although  Chinese  courts  are  not  obliged  to  stay  jurisdiction  in  parallel
proceedings, they should stay jurisdiction in favour of a chosen foreign court in an
exclusive jurisdiction clause, subject to normal public policy defence.

 

First-seized court approach: If the same action is already pending before a
foreign court,  conflict  of  jurisdiction will  happen.  First-seized court  approach
encourages the latter seized court to give up jurisdiction. The draft implements
this approach in China. Art. 283 states: “Where a foreign court has accepted
action and the judgment of the foreign court may be recognized by Chinese court,
the Chinese court may suspend the action with the party’s written application,
unless: (1) there is choice of court agreement indicating to Chinese court between
the parties, or the dispute is covered by exclusive jurisdiction; (2) it is obviously
more convenient for the Chinese court to hear the case. Where foreign court fails
to take necessary measures to hear the case, or is unable to conclude within due
time,  the Chinese court  may remove the suspension with the party’s  written
application.” This provision is the first time that introduces the first-in-time or lis
pendens rule in China. But the doctrine is adopted with many limitations. Firstly,
the foreign judgment may be recognised in China. Secondly, Chinese court is not
the chosen court. Thirdly, Chinese court is not the natural forum. The lis pendens
rule is thus fundamentally different from the strict lis pendens rule adopted in the
EU jurisdiction  regime,  especially  it  incorporates  the  consideration  of  forum
conveniens.  Furthermore,  it  is  also  necessary  to  reconcile  the  first-in-time
provision with the article on parallel proceedings, which states Chinese courts, in
principle, can exercise jurisdiction even if the dispute is pending in the foreign
court.

 

Res judicata: Paragraph 3 of Art. 283 state: “Once the foreign judgment has
been fully or partially recognized by Chinese court, and the parties institute an



action over issues of the recognized content of the judgement, Chinese court shall
not accept the action. If the action has been accepted, Chinese court shall dismiss
the action.”

 

Forum non conveniens: Even if  the conflict  of  jurisdiction has not actually
arisen,  the  Chinese  court  may  decline  jurisdiction  in  favour  of  the  more
appropriate court of  another country.  The defendant should plead forum non
conveniens or challenge jurisdiction. Applying forum non conveniens should meet
four prerequisites. (1) “Since major facts of disputes in a case do not occur within
the territory of China, Chinese court has difficulties hearing the case and it is
obviously inconvenient for the parties to participate in the proceedings”. (2) “The
parties  do  not  have  any  agreement  for  choosing  Chinese  court  to  exercise
jurisdiction”. (3) “The case does not involve the sovereignty, security or social
public interests of China”. (4) “It is more convenient for foreign courts to hear the
case” (Art. 284, para. 1). This article also provides remedy for the parties if the
proceedings on foreign court do not work well. “Where foreign court declined to
exercise jurisdiction over the dispute, failed to take necessary measures to hear
the case, or is unable to conclude within due time after Chinese court’s dismissal,
the Chinese court shall accept the action which the party instituted again.” (Art.
284, para. 2).

 

4. Judicial Assistance

Service of process on foreign defendants: One of the amendment draft’s main
focuses is to improve the effectiveness of foreign-related legal proceedings. In
order to achieve this goal, the amendment draft introduces multiple mechanisms
to serve process abroad.

Before the draft, the CPL has provided the following multiple service methods: (1)
process is served in the manners specified in the international treaty concluded or
acceded to by the home country of the person to be served and China; (2) service
through diplomatic channels; (3) if the person to be served is a Chinese citizen,
service of process may be entrusted to Chinese embassy or consulate stationed in
the country where the person to be served resides; (4) process is served on a
litigation representative authorized by the person to be served to receive service



of process; (5) process is served on the representative office or a branch office or
business agent authorized to receive service of process established by the person
to be served within the territory of China; (6) service by post; (7) service by
electronic means, including fax, email or any other means capable of confirming
receipt by the person to be served; (8) if service of process by the above means is
not  possible,  process  shall  be  served by  public  notice,  and process  shall  be
deemed served three months after the date of public notice.[1]

Article 285 of the draft outlines two new methods to serve a foreign natural
person not domiciled in China. First, if the person has a cohabiting adult family
member in China, the cohabiting adult family member shall be served (Art. 285,
para. 1(g)). Second, if the person acts as legal representative, director, supervisor
and senior management of his enterprise established in the territory of China,
that enterprise shall be served (Art. 285, para. 1(f)). Similarly, a foreign legal
person or any other organization may be served on the legal representative or the
primary person in charge of the organization if they are located in China (Art.
285, para. 1(h)).  It  is clear that by penetrating the veil  of legal persons, the
amendment  draft  increases  the  circumstances  of  alternative  service  between
relevant natural persons and legal persons.

Amongst the amendments to the CPL, there are points relating to service by
electronic means that are worthy of note. Compared to traditional ways of service,
service by electronic means is usually more convenient and more efficient. The
position in respect of  service by electronic means, both before and after the
amendment to the CPL, is that such service is permitted. A major innovation
introduced by the amendment draft is that the service can now be conducted via
instant  messaging  tools  and  specific  electronic  systems,  if  such  means  are
legitimate service methods recognized in the state of destination (Art. 285, para.
1(k)). It meets the urgent demand of both sides in lawsuits by improving the
delivery efficiency.

Party autonomy in service abroad is also accepted. The validity of service by other
means agreed to by the person served is recognized, provided that it is permitted
by the state of the person served (Art. 285, para. 1(l)).

If the above methods fail, the defendant may be served by public notice. The
notice should be publicized for 60 days and the defendant is deemed served at the
end of the period. Upon the written application of the party, the above methods



and the way of service by public notice may be made at the same time provided
that the service by public notice is not less than 60 days and the litigation rights
of the defendant are not affected (Art. 285, para. 2).

 

Investigation and collection of evidence:

Prior to the draft, the CPL stipulated that Chinese and foreign courts can each
request the other to provide judicial assistance in acquiring evidence located in
the territory of the other country, in accordance with treaty obligations and the
principle of reciprocity. Chinese courts can take evidence abroad generally via
two  channels.  First,  evidence  overseas  can  be  acquired  according  to  treaty
provisions.  In the absence of  treaties,  foreign evidence can only be obtained
through diplomatic channels based on the principle of reciprocity.[2]

Article 286 of the draft provides more varied methods to collect foreign evidence.
Firstly, foreign evidence can be acquired according to the methods specified in
the international treaties concluded or acceded to by both the country where the
evidence is  located and China.  Secondly,  the  evidence can also  be  obtained
through diplomatic channels. Thirdly, for a witness with Chinese nationality, the
Chinese embassy or consulate in the country of the witness will be entrusted to
take the evidence on behalf of the witness. Fourthly, via instant messenger tools
or other means. Access to electronic evidence stored abroad faces the dilemma of
inefficient bilateral judicial assistance, controversial unilateral evidence collection

and  inadequate  functioning  of  multilateral  conventions.[3]  The  application  of
modern information technology, such as video conferencing and teleconferencing,
can overcome the inconvenience of distance, saving time and costs.  It  is  the
mainstream of international cooperation to apply modern technology in the field
of extraterritorial evidence-taking. For example, in 2020, the EU Parliament and
Council revised the EU Evidence Regulation. The most important highlight of the
EU Evidence Regulation is the emphasis on the digitalization of evidence-taking

and the use of modern information technology in the process of evidence-taking.[4]

On this basis, the amendment draft proposes that the court may, with the consent
of the parties, obtain evidence through instant messenger tools or other means,
unless prohibited by the law of the country where the evidence is collected (Art.
286).



 

5. Recognition and enforcement of foreign judgments and arbitral awards

Grounds for non-recognition and non-enforcement of foreign judgments:
Recognition and enforcement shall not be granted if (1) the foreign court has no
jurisdiction over the case in accordance with the provisions of Article 303; (2) the
respondent  has  not  been  legitimately  summoned  or  has  not  been  given  a
reasonable opportunity to be heard or to argue, or the party who is incapable of
litigation has not been properly represented; (3) the judgment or ruling has been
obtained by fraud; (4) the court of China has issued a judgment or ruling on the
same dispute, or has recognized and enforced a judgment or ruling issued by a
court of a third country on the same dispute; (5) it violates the Chinese general
principles of the law or sovereignty, national security or public interests of China
(Art. 302).

After several amendments and official promulgation, the CPL has not significantly
changed  the  requirements  for  the  recognition  and  enforcement  of  foreign
judgments.  In  China,  reciprocity  as  a  prerequisite  for  recognition  of  foreign
judgments  continues  to  play  a  dominating  role  in  China.  The  difficulty  of
enforcing foreign judgments is one of the major concerns in the current Chinese
conflicts  system  when  applying  the  principle  of  reciprocity,  impeding  the
development  of  international  cooperation  in  trade  and  commerce.  The  local
judicial review process may become more transparent thanks to this new draft.
However, the key concern, the reciprocity principle, is still left unaltered in this
draft.

In addition, if the foreign judgment for which recognition and enforcement are
sought involves the same dispute as that being heard by a Chinese court, the
proceedings conducted by the Chinese court may be stayed. If the dispute is more
closely related to China, or if the foreign judgment does not meet the conditions
for recognition, the application shall be refused (Art. 304).

 

Lack  of  jurisdiction  of  the  foreign  court:  One  of  the  grounds  for  non-
recognition and non-enforcement of foreign judgments is that the foreign court
lacks jurisdiction (See Art. 302). Article 303 provides that the foreign courts shall
be found to have no jurisdiction over the case in the following circumstances: (1)



The foreign court  has no jurisdiction over the case pursuant to its  laws;  (2)
Violation of the provisions of this Law on exclusive jurisdiction; (3) Violation of the
agreement on exclusive choice of court for jurisdiction; or (4) The existence of a
valid arbitration agreement between the parties (Art. 303).

 

Recognition  and enforcement  of  foreign arbitral  awards:  If  the  person
sought to be enforced is not domiciled in China, an application for recognition and
enforcement may be made to the Chinese intermediate court of  the place of
domicile  of  the  applicant  or  of  the  place  with  which  the  dispute  has  an
appropriate connection (Art. 306). The inclusion of the applicant’s domicile and
the court with the appropriate connection to the dispute as the court for judicial
review  of  the  arbitration  significantly  facilitates  the  enforcement  of  foreign
awards.  A  major  uncertainty,  however,  is  how  “appropriate  connection”  is
defined. The amendment draft remains silent on the criterion.

 

6. Conclusion

The amendment draft presents efforts to actively correspond to the trends in the
internationalization of the civil process along with the massive ambition to build a
fair,  efficient,  and convenient civil  and commercial litigation system. It  offers
more comprehensive and detailed rules that apply to all proceedings involving
foreign parties. The amendment draft is significant both in terms of its impact on
foreign-related  civil  procedures  and  the  continuing  open-door  policy.  It
demonstrates that China is growing increasingly law-oriented to provide more
efficient and convenient legal services to foreign litigants and to safeguard the
country’s sovereignty, security and development interests. On the other hand, the
proposal  also  includes  discrepancy  and  uncertainty,  especially  whether  the
practical  connection for  choice of  foreign court  is  still  required,  what  is  the
relationship  between  the  first-in-time  rule  and  the  rule  permitting  parallel
proceedings,  whether  reciprocity  should  be  reserved  for  recognition  and
enforcement  of  foreign  judgments.  It  is  also  noted  that  although  anti-suit
injunction is used in Chinese judicial practice, the proposal does not include a
provision on this matter. Hopefully, these issues may be addressed in the final
version.
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Praxis des Internationalen Privat-
und  Verfahrensrechts  (IPRax)
1/2023: Abstracts
The latest issue of the „Praxis des Internationalen Privat- und Verfahrensrechts
(IPRax)“ features the following articles:

(These abstracts can also be found at  the IPRax-website under the following
link: https://www.iprax.de/en/contents/)

 

R.  Wagner:  European  account  preservation  orders  and  titles  from
provisional  measures  with  subsequent  account  attachments

The  enforcement  of  a  claim,  even  in  cross-border  situations,  must  not  be
jeopardised by the debtor transferring or debiting funds from his account.  A
creditor domiciled in State A has various options for having bank accounts of his
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debtor in State B seized. Thus, he can apply for an interim measure in State A
according to national law and may have this measure enforced under the Brussels
Ibis Regulation in State B by way of attachment of accounts. Alternatively, he may
proceed in accordance with the European Account Preservation Order Regulation
(hereinafter:  EAPOR).  This  means  that  he  must  obtain  a  European  account
preservation order in State A which must be enforced in State B. By comparing
these two options the author deals with the legal nature of the European account
preservation order and with the subtleties of enforcement under the EAPOR.

 

H. Roth: The „relevance (to the initial legal dispute)“ of the reference for a
preliminary ruling pursuant to Article 267 TFEU

The  preliminary  ruling  procedure  under  Article  267  of  the  Treaty  on  the
Functioning  of  the  European  Union  (TFEU)  exists  to  ensure  the  uniform
interpretation and application of EU law. The conditions under which national
courts may seek a preliminary ruling are based on the established jurisdiction of
the European Court of Justice (CJEU) and are summarised in Article 94 of the
Rules of Procedure of the CJEU. One such condition is that the question referred
to the court must be applicable to the decision in the initial legal dispute. Any
future judgement by the referring court must thereafter be dependant on the
interpretation  of  Union  law.  When  cases  are  obviously  not  applicable,  the
European Court dismisses the reference for a preliminary ruling as inadmissible.
The judgement of the CJEU at hand concerns one of these rare cases in the
decision-making process. The sought-after interpretation of Union law was not
materially related to the matter of the initial legal dispute being overseen by the
referring Bulgarian court.

 

S.  Mock/C.  Illetschko:  The  General  International  Jurisdiction  for  Legal
Actions against Board Members of International Corporations – Comment
on OLG Innsbruck, 14 October 2021 – 2 R 113/21s, IPRax (in this issue)

In the present decision, the Higher Regional Court of Innsbruck (Austria) held
that (also) Austrian courts have jurisdiction for investors lawsuits against the
former CEO of the German Wirecard AG, Markus Braun. The decision illustrates
that the relevance of the domicile of natural persons for the jurisdiction in direct



actions for damages against board members (Art 4, 62 Brussels Ia Regulation)
can lead to the fact that courts of different member states have to decide on
crucial  aspects  of  complex  investor  litigation  at  the  same time.  This  article
examines  the  decision,  focusing  on  the  challenges  resulting  from  multiple
residences of natural persons under the Brussels Ia Regulation.

 

C.  Kohler:  Lost  in  error:  The  ECJ  insists  on  the  “mosaic  solution”  in
determining jurisdiction in the case of dissemination of infringing content
on the internet

In  case C-251/20,  Gtflix  Tv,  the  ECJ  ruled that,  according to  Article  7(2)  of
Regulation No 1215/2012, a person, considering that his or her rights have been
infringed by the dissemination of disparaging comments on the internet, may
claim, before the courts of each Member State in which those comments are or
were accessible, compensation for the damage suffered in the Member State of
the court seized, even though those courts do not have jurisdiction to rule on an
application for rectification and removal of the content placed online. The ECJ
thus confirms the “mosaic solution” developed in case C-509/09 and C-161/10,
eDate  Advertising,  and  continued  in  case  C-194/16,  Bolagsupplysningen,  for
actions for damages for the dissemination of infringing contents on the internet.
The author criticises this solution because it overrides the interests of the sound
administration of justice by favouring multiple jurisdictions for the same event
and making it difficult for the defendant reasonably to foresee before which court
he  may be  sued.  Since  a  change in  this  internationally  isolated case  law is
unlikely, a correction can only be expected from the Union legislator.

 

T.  Lutzi:  Art 7 No 2 Brussels Ia as a Rule on International and Local
Jurisdiction for Cartel Damage Claims

Once  again,  the  so-called  “trucks  cartel”  has  provided  the  CJEU  with  an
opportunity to clarify the interpretation of Art. 7 No. 2 Brussels Ia in cases of
cartel damage claims. The Court confirmed its previous case law, according to
which the place of damage is to be located at the place where the distortion of
competition has affected the market and where the injured party has at the same
time been individually affected. In the case of goods purchased at a price inflated



by the cartel agreement, this is the place of purchase, provided that all goods
have been purchased there; otherwise it is the place where the injured party has
its seat. In the present case, both places were in Spain; thus, a decision between
them was only necessary to answer the question of local jurisdiction, which is also
governed by Art. 7 No. 2 Brussels Ia. Against this background, the Court also
made  a  number  of  helpful  observations  regarding  the  relationship  between
national and European rules on local jurisdiction.

 

C. Danda: The concept of the weaker party in direct actions against the
insurer

In its decision T.B. and D. sp. z. o. o. ./. G.I. A/S the CJEU iterates on the principle
expressed in Recital 18 Brussels I bis Regulation that in cross-border insurance
contracts only the weaker party should be protected by rules of jurisdiction more
favourable to his interests than the general rules. In the original proceedings – a
joint  case  –  the  professional  claimants  had  acquired  insurance  claims  from
individuals initially injured in car accidents in Poland. The referring court asked
the CJEU (1) if such entities could be granted the forum actoris jurisdiction under
Chapter II section 3 on insurance litigation against the insurer of the damaging
party and (2) if the forum loci delicti jurisdiction under Art. 7(2) or 12 Brussels I
bis Regulation applies under these conditions. Considering previous decisions, the
CJEU clarified that professional claimants who regularly receive payment for their
services in form of claim assignment cannot be considered the weaker party in
the sense of the insurance section and therefore cannot rely on its beneficial
jurisdictions. Moreover, the court upheld that such claimants may still rely on the
special jurisdiction under Art. 7(2) Brussels I bis Regulation.

 

C.  Reibetanz:  Procedural  Consumer  Protection  under  Brussels  Ibis
Regulation and Determination of Jurisdiction under German Procedural
Law (Sec. 36 (1) No. 3 ZPO)

German procedural law does not provide for a place of jurisdiction comparable to
Article 8 (1) Brussels Ibis Regulation, the European jurisdiction for joinder of
parties. However, according to Sec. 36 ZPO, German courts can determine a
court that is jointly competent for claims against two or more parties. In contrast



to Art. 8 (1) Brussels Ibis Regulation, under which the plaintiff has to choose
between the courts that are competent, the determination of a common place of
jurisdiction for joint procedure under German law is under the discretion of the
courts. Since EU law takes precedence in its application over contrary national
law, German courts must be very vigilant before determining a court at their
discretion.  The  case  is  further  complicated  by  the  fact  that  the  prospective
plaintiff can be characterised as a consumer under Art. 17 et seq. Brussels Ibis
Regulation. The article critically discusses the decision of the BayObLG and points
out how German judges should approach cross-border cases before applying Sec.
36 ZPO.

 

M.F.  Müller:  Requirements  as  to  the  „document  which  instituted  the
proceedings“ within the ground for refusal of recognition according to Art
34 (2) Brussels I Regulation

The German Federal Court of Justice dealt with the question which requirements
a document has to comply with to qualify as the “document which instituted the
proceedings” within the ground for refusal of recognition provided for in Art 34
(2) Brussels I Regulation regarding a judgment passed in an adhesion procedure.
Such requirements concern the subject-matter of  the claim and the cause of
action as well as the status quo of the procedure. The respective information must
be sufficient to guarantee the defendant’s right to a fair hearing. According to the
Court, both a certain notification by a preliminary judge and another notification
by the public prosecutor were not sufficiently specific as to the cause of action
and the status quo of the procedure. Thus, concerning the subject matter of the
claim, the question whether the “document which instituted the proceedings” in
an adhesion procedure  must  include information  about  asserting  civil  claims
remained unanswered. While the author approves of the outcome of the case, he
argues that the Court would have had the chance to follow a line of reasoning that
would have enabled the Court to submit the respective question to the ECJ. The
author  suggests  that  the  document  which  institutes  the  proceedings  should
contain a motion, not necessarily quantified, concerning the civil claim.

 

B. Steinbrück/J.F. Krahé: Section 1032 (2) German Civil Procedural Code,



the ICSID Convention and Achmea – one collision or two collisions of legal
regimes?

While the ECJ in Achmea and Komstroy took a firm stance against investor-State
arbitration clauses within the European Union, the question of whether this will
also apply to arbitration under the ICSID Convention, which is often framed as a
“self-contained” system, remains as yet formally undecided. On an application by
the Federal Republic of Germany, the Berlin Higher Regional Court has now ruled
that § 1032 (2) Civil Procedural Code, under which a request may be filed with the
court  to  have  it  determine  the  admissibility  or  inadmissibility  of  arbitral
proceedings, cannot be applied to proceedings under the ICSID Convention. The
article  discusses  this  judgment,  highlighting  in  particular  that  the  Higher
Regional Court chooses an interpretation of the ICSID Convention which creates
a (presumed) conflict between the ICSID Convention and German law, all the
while ignoring the already existing conflict between the ICSID Convention and EU
law.

 

L. Kuschel: Copyright Law on the High Seas

The high seas, outer space, the deep seabed, and the Antarctic are extraterritorial
– no state may claim sovereignty or jurisdiction. Intellectual property rights, on
the other side,  are traditionally  territorial  in nature –  they exist  and can be
protected  only  within  the  boundaries  of  a  regulating  state.  How,  then,  can
copyright be violated aboard a cruise ship on the high seas and which law, if any,
ought to be applied? In a recent decision, the LG Hamburg was confronted with
this quandary in a dispute between a cruise line and the holder of broadcasting
rights  to  the  Football  World  Cup 2018 and 2019.  Unconvincingly,  the  court
decided  to  circumnavigate  the  fundamental  questions  at  hand  and  instead
followed the choice of law agreement between the parties, in spite of Art. 8(3)
Rome II Regulation and opting against the application of the flag state’s copyright
law.

 

T. Helms: Validity of Marriage as Preliminary Question for the Filiation and
the Name of a Child born to Greek Nationals in Germany in 1966



The Higher Regional Court of Nuremberg has ruled on the effects of a marriage
on the filiation and the name of  a  child born to two Greek nationals  whose
marriage before a Greek-orthodox priest in Germany was invalid from the German
point of view but legally binding from the point of view of Greek law. The court is
of the opinion that – in principle – the question of whether a child’s parents are
married has to be decided independently applies the law which is applicable to
the main question, according to the conflict of law rules applicable in the forum.
But under the circumstances of the case at hand, this would lead to a result which
would be contrary to the jurisprudence of the Court of Justice on names lawfully
acquired in one Member State. Therefore – as an exception – the preliminary
question in the context of the law of names has to be solved according to the same
law which is applicable to the main question (i.e. Greek law).

 

K.  Duden:  PIL  in  Uncertainty  –  failure  to  determine  a  foreign  law,
application of a substitute law and leaving the applicable law open

A fundamental  concern of  private international  law is  to apply the law most
closely connected to a case at hand – regardless of whether this is one’s own or a
foreign law. The present decision of the Hanseatic Higher Regional Court as well
as the proceedings of the lower court show how difficult the implementation of
this objective can become when the content of the applicable law is difficult to
ascertain. The case note therefore first addresses the question of when a court
should assume that the content of the applicable law cannot be determined. It
examines how far the court’s duty to investigate the applicable law extends and
argues that this duty does not seem to be limited by disproportionate costs of the
investigative measures. However, the disproportionate duration of such measures
should limit  the duty  to  investigate.  The comment  then discusses  which law
should be applied as a substitute for a law whose content cannot be ascertained.
Here the present decision and the proceedings in the lower court highlight the
advantages of applying the lex fori as a substitute – not as an ideal solution, but as
the most convincing amongst a variety of less-than-ideal solutions. Finally, the
note discusses why it is permissible as a matter of exception for the decision to
leave open whether German or foreign law is applicable.

 



M.  Weller:  Kollisionsrecht  und  NS-Raubkunst:  U.S.  Supreme  Court,
Entscheidung vom 21. April 2022, 596 U.S. ____ (2022) – Cassirer et al. ./.
Thyssen-Bornemisza Collection Foundation

In proceedings on Nazi-looted art the claimed objects typically find themselves at
the end of a long chain of transfers with a number of foreign elements. Litigations
in state courts for recovery thus regularly challenge the applicable rules and
doctrines on choice of law – as it was the case in the latest decision of the U.S.
Supreme Court in Cassirer. In this decision, a very technical point was submitted
to the Court for review: which choice-of-law rules are applicable to the claim in
proceedings against foreign states if U.S. courts ground their jurisdiction on the
expropriation exception in § 1605(3)(a) Federal Sovereign Immunities Act (FSIA).
The lower court had opted for a choice-of -aw rule under federal common law, the
U.S.  Supreme Court,  however,  decided that,  in light of  Erie and Klaxon,  the
choice-of-law rules of  the state where the lower federal  courts are sitting in
diversity should apply.

List  of  publications  on  South
African  private  international  law
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Chinese  Supreme  People’s  Court
Issued New Judicial Interpretation
on  Hierarchical  Jurisdiction  on
Foreign-Related Disputes
LIN Jidong, Wuhan University Institute of International Law

Background1.

The  Chinese  Supreme  People’s  Court  (hereinafter  “SPC“)  issued  “SPC’s
Regulation on Several  Matters Concerning the Jurisdiction of  Foreign-Related
Disputes” (hereinafter “Regulation 2022“),[1] which will enter into force on 1st
January 2023. The Regulation focuses on hierarchical jurisdiction in cross-border
litigation,  although its  title  does not explicitly  say so.  According to SPC, the
Regulation responds to the new circumstance of open-up after the 18th National
Congress of the Communist Party of China. It has great value in protecting the
right of parties, both foreign and domestic, making litigation more convenient and
improving  the  quality  and  efficiency  of  the  trial  of  foreign-related  civil  and
commercial disputes.

Main Content2.

The Content can be divided into different categories according to the goals of
Regulation 2022.

?1?Convenience and Efficiency
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One of the most important goals of Regulation 2022 is to improve the efficiency of
trial and bring convenience to the parties. To achieve this goal, Regulation 2022
has rearranged the hierarchical jurisdiction. Regulation 2022 generally authorises
all the grass-roots courts to hear foreign-related disputes (Art. 1) and limits the
jurisdiction of intermediate and higher courts (Art. 2 & Art. 3).

Initially, the hierarchical jurisdiction of foreign-related disputes was regulated by
the 2002 SPC’s Regulation on Several Matters Concerning the Jurisdiction of
Foreign-Related  Litigations  (hereinafter  “Regulation  2002”).[2]  Under
Regulation  2002,  only  a  few intermediate  courts  and grass-root  courts  were
authorised to hear foreign-related disputes. In the past 20 years, the SPC has
authorised more and more intermediate courts to hear foreign-related disputes
according to  the applications  of  higher  courts.  Nowadays,  most  intermediate
courts have the jurisdiction to hear foreign-related disputes. But still, only a few
grass-roots courts have such jurisdiction.

Such an arrangement has some adverse impacts. Firstly, the parties would have
to sue in intermediate courts. Ordinarily, there is only one intermediate court in
one city. Such an arrangement means that all the citizens would have to sue in
one court instead of suing in their local grass-roots courts. This would inevitably
bring inconvenience to the parties. Secondly, the intermediate courts may also
overload by a large number of cases, which would decrease the efficiency of
trials. In the past 20 years, the number of foreign-related cases has significantly
increased. In 2022, the number of cases seized by courts of the first instance has
exceeded 17 thousand. Such a circumstance not only increases the pressure on
the judges but also decreases the efficiency of trials. It should also be noted that
according to Art. 277 of the PRC Civil Procedure Law, different from domestic
trials, foreign-related trials would not be subject to the statutory time limit. Thus,
parties in foreign-related disputes may have to wait longer to receive judgments.

The Regulation 2022 enables nearly all grass-root courts to hear cross-border
disputes, which brings convenience to the parties and reduces the burden of
intermediate courts.

?2?Quality and Professionalism

Regulation 2022 also takes measures to ensure and improve the quality  and
professionalism of foreign-related trials. These efforts stem from the achievement



of the judicial system reform, especially the establishment of the judge quota
system. The judge quota system re-selects competent judges from the existing
judges. Only limited judges who passed the re-selection would be authorised to
hear the trial based on their qualification, professionalism, specialisation, and
experience. The reform enhanced the overall ability of the judges and increased
the  percentage  of  judges  with  the  knowledge base  and competence  to  hear
foreign-related disputes.

The efforts to improve the quality and professionalism in Regulation 2022 could
be divided into two perspectives. On the one hand, Regulation 2022 reserves the
centralised  jurisdiction,  which  originated  from  Regulation  2002,  with  some
adjustments  (Art.  4).  On  the  other  hand,  Regulation  2022  makes  clear  that
foreign-related disputes should be heard in a specialised tribunal or collegial
panel (Art. 5).

a. Centralised Jurisdiction

The centralised jurisdiction centralises jurisdiction of foreign-related disputes #in
intermediate courts. Traditionally, centralised jurisdiction would have impact in
both  hierarchical  and  territorial  aspects.  From  the  hierarchical  aspect,  the
centralised jurisdiction could deprive the grass-roots courts of jurisdiction to hear
foreign-related disputes. From the territorial aspect, the centralised jurisdiction
allows  the  appointed  intermediate  court  to  hear  the  dispute  across  its
administrative division. Assume that Province A consists of five cities: City A, B, C,
D, and E. If courts in City A were to be appointed to exercise the centralised
jurisdiction, then the courts in City A would have jurisdiction over all foreign-
related disputes, including those cases which courts in City B, C, D and E should
hear.

The centralised jurisdiction could improve the quality of the trials. Firstly, the
centralised jurisdiction could ensure that some experienced and better-trained
judges  would  hear  the  cases.  In  general,  foreign-related  disputes  are  more
complex than domestic disputes and thus would pose more challenges to the
judges.  The courts appointed to exercise centralised jurisdiction usually  have
better-trained judges and, therefore, would be more competent to hear foreign-
related disputes.  Furthermore, there may be a huge gap in the quantities of
foreign-related  disputes  among  different  courts.  The  centralised  jurisdiction
would also let those experienced courts hear the disputes and improve the quality



of trials. Secondly, the centralised jurisdiction would increase the consistency of
the judgements. Courts in PRC are not bound by precedents. The centralised
jurisdiction allows the same courts or tribunal to hear similar cases in one region
to achieve the consistency of judgements.  Thirdly,  the centralised jurisdiction
would reduce local protectionism. The centralised jurisdiction may prevent local
government’s intervention in trial and create a relatively neutral place for the
parties by moving the local party out from their home court.

However,  the  centralised  jurisdiction  may  negatively  affect  efficiency.  Thus,
Regulation 2022 tries to strike a balance between professionalism and efficiency.
Firstly, centralised jurisdiction is an exception that applies in limited situations
instead of being a general rule. Centralised jurisdiction may only be granted if
higher courts consider it necessary and acquire SPC’s approval. Secondly, the
impact of centralised jurisdiction is limited to the territorial aspect and would no
longer prejudice the hierarchical jurisdiction. According to the SPC, there would
be only two categories of centralised jurisdiction: the centralised jurisdiction of
grass-roots courts and the centralised jurisdiction of intermediate courts. The
centralised jurisdiction of grass-roots courts means that one authorised grass-
roots court would have jurisdiction over all the first instance foreign-related cases
in the region subject to its prior intermediate court’s jurisdiction. The other type
of centralised jurisdiction is the centralised jurisdiction of intermediate courts. An
authorised intermediate court could hear all the cases in the region subject to its
prior high court’s jurisdiction, including trial of first instance and appeal from
grass-roots courts.

b. Specialised Tribunal

Regulation 2022 makes clear that the foreign-related dispute should be heard in a
specialised tribunal or collegial panel (Art. 5). This provision tries to improve the
professionalism of the trial by centralising all the cases into a tribunal or collegial
consisting of experienced and specialised judges in the court. In practice, several
courts have already established such a tribunal. However, since Regulation 2022
authorises  all  the  grass-roots  courts  to  hear  foreign-related  disputes,  it  is
necessary to ensure that each court is properly staffed to establish an appropriate
division of responsibility of the tribunals.

Such  a  requirement  was  also  prescribed  in  previous  judicial  interpretations.
However, those interpretations were not as definite and broad as the present one.



For instance, the SPC’s Notice of 2017 on the Clarification of the Hierarchical
Jurisdiction of the First Trial of the Foreign-Related Disputes and Several Issues
concerning Belongings of Cases has listed several cases be heard by a specialised
tribunal  or  collegial  panel.[3]  The  SPC’s  Notice  of  2017  on  Several  Issues
concerning Belongings of Judicial Review of Arbitration also prescribed that the
judicial  review  of  arbitration  should  be  subject  to  a  specialised  tribunal  or
collegial panel that takes charge of trials of foreign-related disputes.[4] Compared
with these previous regulations, the provision in Regulation 2022 is more general
and has a broader coverage.

?3?Compatibility between Regulations

Regulation 2022 also establishes some rules to achieve compatibility between
different regulations.

Firstly,  Regulation  2022  reforms  the  correspondent  rules  in  foreign-related
disputes to be compatible with the newly reformed hierarchical jurisdiction of
domestic disputes. The standard of high courts’ jurisdiction to hear the first trial
of foreign-related disputes is now the same as their jurisdiction to hear domestic
cases. The Regulation also raises the standard of intermediate courts’ jurisdiction
to hear the first trial of foreign-related disputes and reduces the difference in this
aspect with domestic cases. These would prevent the situation that most domestic
cases would be heard in grass-roots courts while foreign-related cases would be
heard in intermediate courts, even though the latter’s value is lower.

Secondly, Regulation 2022 has a clear scope of applications. In the past, the
scope of application of Regulation 2002 is vague. Regulation 2002 applies to
several listed types of foreign-related cases but keeps silent on its application to
the  other  types  of  foreign-related  cases.  Regulation  2002  also  excludes  its
application to “trade disputes occurred in border provinces and foreign-related
real estate disputes”. However, there was not a uniform understanding of the
scope of these two types of cases. In contrast, Regulation 2022 generally applies
to all foreign-related disputes with some explicit exclusions, including maritime
disputes,  foreign-related  IP  disputes,  foreign-related  environmental  damages
disputes and foreign-related environmental public litigation (Art. 6). The maritime
disputes would be subject to Maritime Court as a specialised court in China, and
its hierarchical jurisdiction would be governed by Maritime Litigation Procedure
Law. The hierarchical jurisdiction of the other three types of disputes is subject to



their respective judicial interpretation of SPC.

?4?Predictability

Regulation  2022  enhances  the  predictability  of  the  hierarchical  jurisdiction.
Before the new Regulation, SPC has made many individual authorisations for
centralised jurisdiction of intermediate or grass-roots courts. However, due to the
differences  in  the  levels  of  economic  development,  the  authorisations  vary
between regions. In some regions, all grass-roots courts maybe competent to hear
foreign-related disputes; in other regions, only a few intermediate courts would
have jurisdiction.  It  causes confusion in  practice and the parties  have to  do
research on hierarchical jurisdiction in each specific region to ensure they bring
the case to the right court.

After the release of Regulation 2022, all the grass-roots courts would generally
have jurisdiction to hear foreign-related disputes.  The centralised jurisdiction
would  be  limited  in  territorial  aspect  and  would  be  publicized  in  advance,
according to paragraph 2, Art. 4 of Regulation 2022. Regulation 2022 will abolish
previous  regulations  and serve as  a  comprehensive  guideline  on hierarchical
jurisdiction of foreign-related disputes (Art. 9). Regulation 2022 will enhance the
predictability of the parties.

 

Conclusion3.

Chinese hierarchical jurisdiction in foreign-related disputes has been one of the
most  unclear  and  confusing  matters  in  practice.  Regulation  2022  has  made
significant progress in hierarchical jurisdiction. It improves the convenience and
easy access to justice in foreign-related disputes, and balances other interests
including professionalism and predictability. It manifests China’s determination to
continue opening up in the current era by providing a more user-friendly judicial
environment to parties in the international trade and commerce.
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LEX & FORUM Vol. 3/2022

This editorial has been prepared by Prof. Paris Arvanitakis, Aristotle University
of  Thessaloniki, Greece.

The European Regulations of Private and Procedural International Law are part of
an enclosed legislative system. Since the early stages of European integration,
third  countries,  and  in  particular  the  USA,  had  expressed  their  objections
concerning the European integration process,  questioning whether  it  reflects
a “nationalistic” character, certainly not in the sense of ethnocentric provisions,
since the European legislator had chosen the domicile  instead of citizenship as
the fundamental ground of jurisdiction from the beginning, but mostly because
European law applied extreme provisions, such as the exorbitant jurisdiction, only
against persons residing outside the EU, as well as the inability of third countries
to make use of procedural options provided to member states (see Kerameus,
Erweiterung des EuGVÜ-Systems und Verhältnis zu Drittstaaten, Studia Juridica
V, 2008, pp. 483 ff., 497). However, the EU never intended a global jurisdictional
unification. It simply envisioned a regional legislative internal harmonization in
favor  of  its  member  states.  Like  any  regional  unification,  EU  law  involves
discriminatory treatment against those who fall outside its scope. But even when
the  EU  regulates  disputes  between  member  states  and  third  countries  (for
example, the Rome Regulations on applicable law), it does so, not to bind third
countries to EU law -nor it could do so-, but to avoid divergent solutions among its

https://conflictoflaws.net/2022/lex-forum-vol-3-2022/


member states in their relations with third countries. ?owever, as the issue on the
relationship  between  European  Regulations  and  third  countries  continues  to
expand, a precise demarcation of the boundaries of application of European rules,
which  often  differ  even  within  the  same  legislative  text,  acquires  practical
importance.

The “Focus” of the present issue intends to highlight these discrepancies, as well
as the corresponding convergences between European Regulations of Private /
Procedural International Law and third countries. During an online conference on

this topic, which took place on the 29th of September 2022, we had the great
honor to host a discussion between well-known academics and leading domestic
lawyers, who have dealt with this topic in depth. We had the honor to welcome
the presentations of: Ms. Astrid Stadler, Professor of Civil Law, Civil Procedure,
Private  International  and  Comparative  Law  at  the  University  of
Konstanz/Germany,  who  presented  a  general  introduction  on  the  topic  (‘Ein
Überblick auf die Drittstaatenproblematik in der Brüssel Ia VO’); Mr. Symeon
Symeonides, a distinguished Professor of Law, at the Willamette University USA, ,
who presented an extremely interesting analysis on  ‘An Outsider’s View of the
Brussels Ia, Rome I, and Rome II Regulations’; Dr. Georgios Safouris, Judge and
Counselor of Justice of Greece at the Permanent Greek Representation in the EU,
, , who examined the application of the Brussels Ia and Brussels IIa Regulations in
disputes  with  third  countries,  from the  lens  of  the  CJEU jurisprudence;  Mr.
Nikitas  Hatzimichael  ,Professor  at  the  Law Department  of  the  University  of
Cyprus, , who developed the important doctrinal issue of the exercise of judge’s
discretion in the procedural framework of the European Regulations in relation to
third countries;  Ms. Anastasia Kalantzi, PhD Candidate at the Aristotle University
of Thessaloniki who dealt with the key issue of European lis pendens rules and
third countries; and, finally Mr. Dimitrios Tsikrikas, Professor of Civil Procedure
at the University of Athens, who developed the fundamental issue of the legal
consequences of court judgments vis-à-vis third countries. On the topic of the
relations between European Regulations and third countries, the expert opinion of
the author of this editorial is also included in the present issue, focusing on multi-
party disputes in cases where some of the defendants are EU residents and others
residents of a third country.

In the “Praefatio”, Mr. Nikolaos Nikas, Emeritus Professor at the Faculty of Law
of the Aristotle University of Thessaloniki presents his thoughts on what is the



“next stage on the path to European procedural harmonization: the digitization of
justice delivery systems“. In the part of the jurisprudence, two recent judgments
of  the  CJEU  are  presented:  the  decision  No  C-572/21  (CC/VO)  regarding
international jurisdiction on parental responsibility, when the usual residence of
the  child  was  legally  transferred  during  the  trial  to  a  third  state,  that  is  a
signatory  to  the  1996  Convention,  ,  with  a  comment  by  the  Judge  Mr.  I.
Valmantonis,  and the  important  decision No C-700/20 (London Steam/Spain),
which is analyzed by  Mr. Komninos Komnios,   Professor at the International
Hellenic  University,  (“Arbitration  and Brussels  Ia  Regulation:  Descent  of  the
‘Spanish  Armada’  in  the  English  legal  order?”).  Regarding  domestic
jurisprudence,  the  present  issue  includes  the  Supreme  Court  judgment  No.
1181/2022, which demonstrates the incompatibility of the relevant provision of
the new Greek CPC on service abroad with EU and ECHR rules, with a case
comment by the undersigned,  as well  as a judgment of  the County Court of
Piraeus (73/2020), regarding the binding nature of the parties’ request for an oral
presentation in the European Small Claims procedure, with a comment by Judge
Ms. K. Chronopoulou. Finally, interesting issues of private international law on
torts are also highlighted in the decisions of the Athens First Instance Court No
102/2019 and No 4608/2020, commented by Dr. N. Zaprianos.

Lex & Forum renews its  scientific  appointment with its  readers for the next
(eighth) issue, focusing on family disputes of a cross-border nature.

Fourth Issue of  Lloyd’s  Maritime
and Commercial Law Quarterly for
2022
The fourth issue of the Lloyd’s Maritime and Commercial Law Quarterly for 2022
was published today online. It features the following case notes and articles:

A Briggs, Arbitration in Europe: The Luxembourg Torpedo
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M Davies, Discovery in the USA for Arbitration elsewhere: A Postscript

A Tettenborn, Marine Collision Claims: Jurisdiction Agreements and Security

A Giannakopoulos, Conflict of Jurisdiction Clauses in Multipartite Litigation

Report  from  the  2022  Hague
Academy Summer Course in PIL

Written by Martina Ticic, University of Rijeka, Faculty of Law; Croatian Science
Foundation (HRZZ) doctoral student

For  anyone  interested  in  the  area  of  private  international  law,  the  Hague
Academy of International Law and its Summer Courses on Private International
Law have been one of the must-do’s ever since the Academy opened its doors in
1923. Each year, hundreds of students, academics and practitioners attend the
courses given by renowned lecturers,  while the Academy also offers multiple
social and embassy visits, an access to the famous Peace Palace Library, as well
as ample opportunities for discussion between the attendees who all come from
different backgrounds. It seems that this report comes in quite timely as the
programme for the 2023 Summer Course has just been announced.

The 2022 edition once again proved the immense value that the Summer Courses
offer. From 1 to 19 August, the Academy hosted the attendees of over 60 different
nationalities,  providing  them with  lectures  and  seminars  on  various  relevant
topics, some time for research and visits to many of the Hague’s international
organisations,  but also an opportunity for exchange of ideas,  networking and
creating friendships. As such, the Academy was truly a place to be this summer
for everyone wanting to learn more on the matters of private international law, as
well as to connect with others who share the same or similar interests.
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After the welcome speech by prof. Jean-Marc Thouvenin, Secretary-General of
the Academy, this year’s inaugural lecture was given by Dominique Hascher,
judge  at  the  Supreme  Judicial  Court  of  France.  Judge  Hascher  opened  the
Summer Courses with the lecture on ‘The Role of International Law in the Review
of Awards’.

The  General  Course  was  given  by  Louis  d’Avout,  a  professor  of  private
international  law  at  the  Université  Paris  II  Panthéon-Assas.  Titled  ‘Towards
Worldwide Law Consistency’, the course provided the attendees with an overview
of the core idea on which the discipline of conflict of laws was built upon: the
coherence of rules of individual conduct on the global level. By analysing the sole
definition of private international law, coordination mechanisms, the concept of
legal  relativity,  connecting  rules  and  factors,  transnational  cooperation  and
vertical disciplines in the regional context, prof. d’Avout offered a holistic view on
the discipline of private international law itself, making the course a necessity for
anyone wishing to excel in this area of law, either as a practitioner or as an
academic.  Through  his  lecture,  prof.  d’Avout  invited  all  of  the  participants,
particularly  the  younger  generation  of  lawyers,  to  work  towards  the  global
coherence of law, as the desirable state of the system of law in general is that of a
‘social construction’ which guarantees predictability and security for its subjects
that are faced with various sources of law and modes of conflict resolution. The
course lasted for two weeks,  which meant that there was plenty of  time for
participants to acquaint themselves with the matter at hand. Two of the seminars
on the chosen topics were also held in the course of the two weeks.

Prof.  Arnaud Nuyts,  from the Université  Libre de Bruxelles,  held  a  Special
Course on ‘The Forum for Cyber-Torts’, which is an excellent topic in today’s day
and age. He highlighted the diversity of civil cyber-torts, as well as the challenges
of  locating  the  torts  that  are  committed  on-line.  The  course  also  touched
particularly upon European legal framework and the guiding principles of its case
law, while also analysing the ‘trichotomy’ of the forum for cyber-torts: the forum
for the place of the causal event, the forum for the place of accessibility of the
website and the forum for the centre of interests of the victim.

Prof. Ulla Liukkunen,  from the University of Helsinki, presented her Special
Course on ‘Mandatory Rules in International  Labour Law’,  another important
topic considering the rising number of cross-border workers. As labour law is
often connected to domestic rules, it is interesting to observe more closely the



relationship between labour law and private international law. Throughout the
course, the special nature of cross-border employment was acknowledged and the
participants were acquainted with the concepts of triangular contracts, weaker-
party protection, International Labour Organisation, the ‘decent work’ objective,
etc. Prof. Liukkunen particularly highlighted the pluralism of regulatory sources
in  international  labour  law,  and pointed to  the  fact  that  labour  rights-based
approach to decent work in developing regulatory private international law would
advance the necessary protection for workers and ensure decent work for all.

Prof. Tiong Min Yeo, from the Singapore Management University, held a Special
Course titled ‘Common Law, Equity, and Statute: Effect of Juridical Sources on
Choice of Law Methodology’. The course offered insight into the topic of choice of
law methodology and the  analysis  that  must  be  done in  order  to  select  the
applicable law rules. It presented three juridical sources in hierarchy: statute,
equity and common law. The analysis of various case law served to explain the
effects that these sources have on the choice of law methodology.

Prof.  Kermit Roosevelt  III,  from the University  of  Pennsylvania  Carey Law
School,  presented  the  topic  of  ‘The  Third  Restatement  of  Conflict  of  Laws’.
Throughout  this  Special  Course,  the  history  of  American  choice  of  law was
examined so as to better understand the context of the Third Restatement of
Conflict  of  Laws,  a  current  project  of  the American Law Institute.  From the
beginnings of American choice of law characterised by territorialist approach in
the First Restatement and the Second Restatement as a ‘transitional document’,
to the goals and framework of the Third Restatement, the course portrayed the
full picture of the American choice of law rules. One of the core ideas that prof.
Roosevelt developed throughout the course is that there are two different sets of
values that a choice of law system should promote: so-called ‘right answer’ values
and ‘systemic’ values. While the former one relates to selecting the law of the
state  with  the  best  claim  to  regulatory  authority,  the  latter  relates  to  the
certainty, predictability, uniformity and ease of application of the system.

Prof.  João  Bosco  Lee,  from the  Universidade  Positivo  Brazil,  presented  an
arbitration-related topic titled ‘The Application of International Conventions by
Arbitrators in International Trade Disputes’. On the one hand, this Special Course
examined  the  application  of  international  conventions  pertaining  to  the  law
applicable to the merits of the dispute in international commercial arbitration,
either according to the choice of the parties or by the effect of determination of



the lex cause by the arbitrator(s). On the other hand, the participants got the
chance to study the cases in which international conventions could intervene in
the  resolution  of  international  commercial  arbitration  without  being  the
applicable  law  on  the  merits.

Prof. Marco Frigessi di Rattalma, from the Brescia University, held a Special
Course  on  the  ‘New  Trends  in  the  Private  International  Law  of  Insurance
Contracts’. By focusing on the specific cases that emerged in the recent years in
the field of private insurance, the attendees of the course were immersed in
diversity of topics relating to jurisdiction and applicable law in the matters of
insurance  contracts,  the  specific  types  of  insurance  contracts,  compulsory
insurance against civil liability in respect of the use of motor vehicles, as well as
the impact of fundamental rights on such matters.  Prof.  Frigessi  di  Rattalma
posed various important questions during his analysis of the relevant issues, e.g.
what can characterise as an insurance contract; whether EU law may permit
derogation from the equal treatment of men and women provided by insurance
contracts in accordance with the applicable national law to persist indefinitely;
what exactly falls under the notion of ‘use of vehicles’ in regards to Directive
2009/103 on the insurance against civil liability in respect of the use of motor
vehicles; etc.

Additionally,  special  lectures  were  given  in  tribute  to  the  late  Professor
Emmanuel Gaillard who was originally meant to hold the General Course at the
2022 Summer Courses. These lectures were held by Yas Banifatemi, Diego P.
Fernandez  Arroyo,  Dominique  Hascher,  Horatia  Muir  Watt  and  Luca
Radicati di Brozolo respectively, each of them focusing on a particular issue
related to arbitration, the topic most dear to prof. Gaillard, as well as familiarising
the attendees with the persona of Emmanuel Gaillard.

In the afternoons, participants could attend seminars and some of the lectures on
specific topics which were organised each week, e.g. Lecture on the Permanent
Court of Arbitration by Brooks Daly, Lecture on the use of the Library by Candice
Alihusain,  Lecture  on  the  International  Court  of  Justice  by  Florence  Zaoui,
Lecture on ‘Fighting Human Trafficking: the Dutch Approach’ by Warner ten
Kate, Lecture on the Hague Conference on Private International Law by Philippe
Lortie,  and  ‘International  Commercial  Arbitration:  the  Role  of  Private
International Law in the Lifespan of an Arbitral Procedure’ by Gerard Meijer and
Camilla Perera-de Wit. For those eager to learn more, two extra short courses



were held in addition: one on the law of the European Union held in the span of
the first week and given by dr. Thomas Vandamme, and the other on the matters
of Comparative Law, held on Saturday of the first week and given by dr. Brooke
Marshall.

The  participants  were  also  given  an  opportunity  of  visiting  some  of  the
international  organisations  that  are  stationed  in  the  Hague.  For  this  year’s
session,  the  Academy  planned  visits  to  the  Hague  Conference  on  Private
International  Law,  the  International  Criminal  Court,  the  Kosovo  Specialist
Chambers, the Organisation for the Prohibition of Chemical Weapons and the
Residual Special Court for Sierra Leone. By visiting various organisations that
deal with such variety of matters, the attendees got a truly immersive experience.
Besides  the  international  organisations,  visits  to  multiple  embassies  were
organised,  so  the  participants  also  got  the  feel  of  diplomacy.  Various  other
activities were also held, e.g. a reception at the City Hall, Beach Party, Grotius
Peace Palace Library Tour and a visit of the extraordinary Peace Palace itself.

During the Courses, the most advanced attendees had the opportunity to attend
the Directed Studies sessions which delved deep into many intricate questions of
private international law. An even smaller fraction of those students in the end
got the chance to participate in the prestigious Diploma Exam of the Academy. In
this year’s Private International Law session, one Diploma by the Academy was
awarded to Ms. Madeleine Elisabeth Petersen Weiner.

As it is obvious from the overview presented above, the 2022 Summer Courses on
Private International Law were, as always, a huge success. Over 200 participants
from all  over  the  world  and  from various  professional  backgrounds  got  the
experience of a lifetime thanks to the Academy, its Summer Courses and all the
additional  benefits  that  come with  it.  For  anyone still  doubting whether  the
Summer Courses, or perhaps the newer addition of the Winter Courses, are worth
to attend, this post can serve as a clear answer and affirmative one at that.



2023  Hague  Academy  Summer
Course  in  Private  International
Law

The programme of the Hague Academy of International Law Summer Course in
Private International Law for the next year has been recently announced along
with the invitation for applicants.

Inaugural lecture on Women’s Rights in a World in Transition: The Challenges of
Private International Law will be delivered by Maarit Jänterä-Jareborg, Uppsala
University, whereas the general course on Legally Fragmented World: A Private
Law Perspective is entrusted to Francisco Garcimartín, Autonomous University
of Madrid.

The special courses are:
Olivera  Boskovic,  Université  Paris  Cité,  Tortious  Liability  in  Contemporary
Private International Law
Matthias Lehmann,  University of Vienna, Crypto Economy and International
Law
Pedro J.  Martinez-Fraga,  New York  University  –  School  of  Law,  Evidence-
Gathering,  Transparency,  and  Risk  Assessment  in  International  Commercial
Arbitration
Anselmo Reyes, Singapore International Commercial Court, The Use of Domestic
Law to  Regulate  the  Conduct  of  Individuals,  Corporations  and  Governments
Extra-Territorially
Geneviève  Saumier,  McGill  University,  Specialised  National  Courts  and
International  Business  Disputes
Maja Stanivukovic, University of Novi Sad, Property Rights of Individuals After
Changes of Territorial Sovereignty.

The directors of  studies for the English-speaking section are:  Philippa Webb,
King’s College London, and Verónica Ruiz Abou-Nigm, University of Edinburgh.
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The directors  of  studies  for  the  French-speaking  session  are:  Lucie  Delabie,
Université  de Picardie  Jules  Verne,  and Malik  Laazouzi,  Université  Paris  2  –
Panthéon-Assas.

All wishing to apply for the course are requested to register online between 1
November 2022 and 31 January 2023. Importantly, scholarships are available for
a limited number of successful applicants.

China’s  Foreign  Exchange
Regulations  and  Illegality  in
Private  International  Law  by  Dr.
Jie (Jeanne) Huang
China’s  Foreign  Exchange  Regulations  and  Illegality  in  Private
International  Law  

About this event
When: Wednesday, 23rd November 4pm

Where:  Room  3.1,  Third  Floor,  Centre  for  Commercial  Law  Studies,  67-69
Lincoln’s Inn Fields London WC2A

Format: In-person

This event is jointly hosted by QM Criminal Justice Centre and the Centre for
Financial Law, Regulation & Compliance (FinReg) at the Institute of Advanced
Legal Studies.

Abstract
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China is one of the countries in the world enforcing the tightest foreign exchange
regulations. However, it is controversial whether a commercial contract that is
performed partly  in  China  and  partly  in  a  commonwealth  country  would  be
unenforceable merely because it violates China’s foreign exchange regulations.
Based  on  Australian  and  English  jurisprudence,  this  talk  will  explore  the
intersection  between  China’s  foreign  exchange  regulations  and  illegality  in
private international law. It discusses:

1. Disguised foreign exchange trading, underground banking, and fund splitting;

2. Under-invoicing in trade in goods to evade import tax and over-invoicing in
trade in service to claim income tax refund in an importing country; and

3. Illegality in private international law.

Speaker Bio

Dr. Jie (Jeanne) Huang is an Associate Professor at the University of Sydney Law
School  in  Australia.  Her  prize-winning  research  focuses  on  conflict  of  laws
(private international law), especially comparative studies between the USA, the
EU, Australia, and China.

She  is  the  Co-chair  of  the  American  Society  of  International  Law  Private
International Law Interest Group. She also serves as an Australian government
expert  on  mission  to  the  United  Nations  Centre  for  Trade  Facilitation  and
Electronic  Business  (UN/CEFACT).  She is  on the executive committee of  the
International Law Association (ILA) Australia branch, and she serves as an editor
for the Asian Journal of Law and Society. At the University of Sydney, she is the
inaugural director for the LLM program and the co-director of the Centre for
Asian and Pacific Law. Beyond the academic, Jeanne is an Arbitrator at the Hong
Kong International Arbitration Centre and Shanghai International Economic and
Trade Arbitration Commission (Shanghai International Arbitration Centre).

To reserve your spot, please see here.
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