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This piece is based on a paper that I presented at the World Congress on Adults
Protection, held in Amsterdam from 8 to 10 July 2026. It is still work in progress.

The  World  Conference  focused  on  capacity  rather  than  vulnerability  and
incapacity of Adults. This choice of theme resulted in much discussion on support
for  the exercise of  capacity.  Supported decision-making rather than replaced
decision-making  for  an  incapacitated  person  poses  challenges  for  Private
International Law, especially of the Von Savigny tradition. Our approach is to first
characterise  and  then  find  which  laws  we  can  apply.  But  it  is  exactly  this
characterisation that is becoming blurry: to be fully in compliance with the UN
Convention on the Rights of Persons with Disabilities people should be allowed to
make decisions, i.e. conclude contracts with the help of others. There should be
no boxes of capacitated and incapacitated persons. No longer can only the former
conclude contracts, while the latter have to be represented by guardians or other
persons with a representation function. In Adult law some concepts are phasing
out, while others are being reinterpreted by legislators and courts.

Below, after briefly explaining the move towards supported decision-making in
substantive  family  law  and  human  rights  law,  I  turn  to  the  available  legal
framework  for  cross-border  cases,  then  to  the  difficult  question  of
characterisation,  and  lastly  to  cross-border  recognition.

The  move  towards  supported  decision-
making
The civil laws of various countries are adapting to be in conformity with the UN
Convention  on  the  Rights  of  Persons  with  Disabilities  (UNCRPD),  which
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recognises the legal capacity of persons with disabilities on an equal basis with
others (Art. 12,2). It also imposes an obligation on States to take appropriate
measures to support persons with disabilities to exercise their legal capacity. The
Convention was ratified by all EU Member States, and confirmed by the European
Union. It further states the full and effective participation and inclusion in society
as a general principle (Art. 3), and calls on States to ensure effective access to
justice for persons with disabilities, equal to other (Art. 13). And importantly from
a  private  international  law  perspective,  the  Convention  requires  States  to
recognise  the  rights  of  persons  with  disabilities  to  liberty  of  movement,  to
freedom to choose their residence and to a nationality, on an equal basis with
others (Art. 18).

Germany and Ireland have strongly amended their civil laws to adapt to this.
Other EU Member States are still in the process of doing so. It was clear at the
conference that  the  law needs  to  make a  paradigm shift.  It  is  not  easy  for
legislators and even legal scholars, to let go of the concept of “incapacity” and to
accept that people may need support without being represented in their legal
acts.  This  reality  requires  different  thinking  about  personal  law  as  well  as
contract law, and the intersection of both.

Legal framework for cross-border cases
In private international law, the main international source for Adult law is the
Hague Adults Convention of 2000. This Convention was avant-garde when it was
concluded. It dealt with the issue of Adults even before the UNCRPD came about.
It provided a framework to ensure cross-border continuity of protection of adults,
as well as for the legal acts they and/or their representatives performed. The
Convention uses open-ended and respectful terminology. Yet, the Convention also
suffers from its stagnant nature (as Conventions do – set in stone the moment
they are adopted). The Convention was inspired by the Hague Child Protection
Convention 1996, which is also a good Convention, ensuring the continuity of
child protection and parental responsibility. This has the unfortunate result that
the  Convention  uses  concepts  like  incapacity,  protection,  guardianship,
curatorship,  placement,  and representation.  Yet,  as explained in the previous
section, the UNCRPD is requiring a shift away from such ideas.

To my mind the Convention, as a living instrument, can still stand in the emerging
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legal  landscape.  This  requires  a  purpose-driven  and  context-sensitive
interpretation of its provisions. Such reinterpretation will no-doubt soon reach
domestic courts, and is already being discussed. The first Special Commission on
this Convention held by the Hague Conference in November 2022, acknowledged
that the terms ‘guardianship’  and ‘curatorship’  no longer exist  in some legal
systems,  that  have  moved  to  supported  decision-making.  However,  they
concluded to keep the terms in the Convention, and not amend the Convention at
that time (para 69). They also discussed the possible reinterpretation of ‘powers
of  representation’  (in  Arts  15  to  17)  to  include  advance  unilateral  acts  or
expressions of  decisions,  for  instance on health  care (paras  23 to  26).  They
concluded that courts could undertake such appreciation on a case-by-case basis.
Thus, the door remains open for an interpretation fit for new legal and societal
contexts.

The Hague Adults Convention is currently in force in sixteen States (thirteen EU
Member States, the other three neighbouring States to the EU). In addition, five
States (all of them EU States) signed the Convention without following up by a
ratification yet.

After two resolutions by the European Parliament (in 2008 and in 2017), the
European Commission in 2023 published two proposals on Adults. One proposal is
for a Council Decision to authorise Member States that have not already done so
to ratify the 2000 Hague Convention. The other is to complement the Convention
in the EU by a Regulation, which enhances or slightly adapt some rules. The
Commission’s approach can thus be described as a ‘Hague+’ one, similar to the
approaches taken in parental responsibility and maintenance. Under the latest
agreement between the Council and the Parliament (May 2026) the Regulation
would place emphasis on ‘support’. The legislators do not seem to modify the
Hague Convention’s private international law rules, but would include ‘support’
when reference is made to representation.

How should we then characterise?
The shift is monumental. For us to rethink private international law in this sphere,
it is helpful to think in terms of two different scenarios that can arise when an
Adult in need of assistance concludes a contract. The first is representation of the
adult by another person. This other person is the one negotiating, deciding and
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contracting. The Adult involved stays in the shadow . The other is where the Adult
is involved in the preparation, negotiation and conclusion of the contract. The
Adult is the one signing, but with the help of a support person. This construction
is different from current (traditional) contract law. Some argue that it does not
comply with the standards of legal certainty.

The characterisation would be contract law to check the validity of the contract,
i.e.  to  verify  whether  there  was  really  a  meeting  of  the  minds  (consensus)
between the persons involved. If legal systems recognise the capacity of every
person (or like the German system reduces capacity in only a very limited number
of situations), then the characterisation stays within contract law. Thus it stops at
the question of validity and consensus. In legal systems that still have the notion
of incapacity, the characterisation for this question switches to the appropriate
connecting factor under the law of persons (often the law of the nationality).

The Hague Adults Convention refers to ‘measures’ to protect an adult. These
measures would however,  in an ideal  world,  only involve the appointment of
support  persons  for  the  Adult.  Such  appointment  can  happen  under  the
jurisdiction bases and applicable law rules of the Convention. The Convention also
foresees the possibility for Adults to appoint the representative(s) of their choice
(Arts  15  to  17).  The  same  private  international  law  would  apply  for  the
appointment by Adults of support persons.

Recognition across borders
Getting to recognition, a court order or authentic instrument appointing a support
person for an Adult would benefit  from the recognition regime of the Hague
Convention and the proposed Regulation. If a support person was appointed in an
informal  way,  their  role  would  not  be  up  for  recognition  (in  the  private
international  law sense),  but  would  turn  on  the  law applicable  to  the  legal
relation. As explained above, that will to a large extent by contract law, in the
absence of incapacity.

There is still much to think through. Private international law will probably be in
flux for some time still, while domestic laws are being amended.



Recognition  of  Italian
Extrajudicial Divorces in Tunisia —
Between  Methodological
Uncertainty  and  the  Need  to
Preserve  Continuity  of  Personal
Status Across Borders

I. Introduction

Recent  years  have  witnessed  a  movement  towards  the  dejudicialization  of
consensual  divorce  and  the  proliferation  of  extrajudicial  divorce  mechanisms
notably in Europe. While this mode of “private divorce” is not, as such, a new
phenomenon  and  extrajudicial  divorce  has  been  practised  in  different  forms
across various parts of the world (see e.g.,  Béligh Elbalti, “Le divorce au Japon et
son  accueil  en  Tunisie”  (2026)  73  Osaka  University  Law  Review  6),  it  has
attracted  increasing  attention  in  recent  years,  given  the  growing number  of
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European jurisdictions  that  have  introduced mechanisms allowing spouses  to
dissolve their marriage outside the courts, as well as the complex questions that
such divorces raise in terms of their recognition and circulation across borders
(for a comparative view in Europe, see e.g., CJEU, Directorate for Research and
Documentation,  “Extrajudicial  Divorce:  Rules,  Procedures  and  Cross-Border
Recognition in Member States” (Research Note, February 2022) 3; Pablo Quinzá
Redondo, “The Recognition of Non-Judicial Divorces in Europe” in Konrad Duden
and Denise Wiedemann (eds), Changing Families, Changing Family Law in Europe
(Intersentia, 2024) 23). This is particularly true of the Italian form of extrajudicial
divorce,  introduced  by  Decree-Law  No.  132/2014,  converted  into  Law  No.
162/2014, which allows spouses meeting specified conditions to obtain a divorce
through an agreement before the civil registrar, rather than through a court.

As previously reported on this blog, the recognition of such an Italian divorce in
another Member State gave rise to a CJEU decision in Senatsverwaltung für
Inneres und Sport v TB  (Case C-646/20) and to scholarly discussion,  notably
concerning  the  appropriateness  of  the  CJEU’s  treatment  of  such  a  divorce
agreement as a “decision” for the purposes of its recognition under the Brussels
IIa  Regulation,  later  replaced  by  the  Brussels  IIb  Regulation  (for  critical
comments,  see  e.g.,  Elena  Bargelli,  “Reshaping  the  Boundaries  Between
‘Decision’ and Party Autonomy. The CJEU on the Extrajudicial Italian Divorce”
(2023) 8(1) European Papers 43; Quinzá Redondo, op.cit., 35 ; Sabine Corneloup,
“La circulation européenne du divorce sans juge : nouvel arrêt et toujours des
incertitudes” (2023) RCDIP 409).

The issue of the recognition of Italian extrajudicial divorces has recently crossed
the Mediterranean and reached the Tunisian courts. While this is not the first
time that Tunisian courts have dealt with the issue (for an earlier case concerning
the recognition of  a  French out-of-court  divorce,  Souhayma Ben Achour,  “Le
divorce  extrajudiciaire  français  devant  le  juge  tunisien,  une  tolérance  à
contrecœur…À propos du jugement du tribunal de première instance de Tunis du
14 novembre 2017 (no 86358)” (2018) RCDIP  211; on this issue in general, see
Elbalti,  op cit.  48-49,  and,  more  specifically,  on  the  recognition  of  Japanese
extrajudicial divorce, pp. 50 et seq.), to my knowledge, this is the first time that
the issue of the recognition of an Italian extrajudicial divorce has been brought
before  the  courts  in  Tunisia.  The  issue  is  particularly  interesting  from  a
comparative  law  perspective,  as  it  provides  insights  into  the  way  in  which
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Tunisian courts approach a form of marital dissolution originating in a different
legal  system,  as  well  as  the  challenges  that  may  arise  in  the  cross-border
circulation of such divorces from the perspective of non-EU law.

 

II. The Case

The  petitioner,  X  (a  Tunisian  national),  married  the  first  respondent,  Y  (an
Albanian  national),  in  Italy  in  1996.  Since  2005,  pursuant  to  a  judgment  of
personal  separation  issued  by  an  Italian  court,  the  parties  had  been  legally
separated. In 2021, the parties obtained a divorce by mutual agreement before
the  Italian  civil  registrar,  in  accordance with  the  applicable  Italian  rules  on
extrajudicial divorce. Later, in 2025, X initiated summary proceedings against Y
and the Public Prosecutor, as the second respondent, seeking an order from the
First Instance Court of Nabeul (one of the 28 courts of first instance in Tunisia)
seeking a summary order allowing the entry of the divorce agreement in X’s civil-
status records.

In support of the application, X argued that the divorce had been obtained by
mutual consent before the Italian civil registrar and that the resulting agreement
should be entered in his civil-status records. X relied, in particular, on the 1967
Tunisian–Italian Convention on judicial assistance, arguing that the Convention
provides for the recognition in Tunisia of decisions issued by Italian authorities
and  that  this  should  also  extend  to  extrajudicial  divorces  under  Italian  law,
introduced  as  a  simplified  procedure  allowing  spouses,  subject  to  certain
conditions, to dissolve their marriage before the civil registrar. X further argued
that the agreement concluded by the parties complied with all the requirements
under Italian law: in particular, the parties had no children and had appeared
before the civil  registrar twice, more than thirty days apart,  to confirm their
agreement. X also argued that the Italian divorce had been issued by a competent
authority in accordance with Italian law, had become final and effective in Italy,
and  had  already  produced  its  effects  there,  as  demonstrated  by  the  official
documents submitted to the court.

 

III. The Ruling



In its summary order dated 24 February 2026, the First Instance Court of Nabeul
admitted the application and ruled as follows.

The Court began by recalling the general context of the case and referring to the
relevant provisions of Italian law submitted by the applicant. It then identified
three legal issues to be addressed: first, whether the Court, sitting in summary
proceedings,  had  jurisdiction  to  deal  with  an  application  seeking  an  order
allowing the entry  of  the  Italian divorce in  the Tunisian civil-status  records;
second, whether judicial review of the Italian divorce by agreement by a court
sitting in summary proceedings was permissible; and third, whether the Court
should order the entry of the Italian divorce by agreement in the Tunisian civil-
status records.

Regarding the first issue, the Court recalled that the jurisdiction of a court sitting
in summary proceedings depends on the satisfaction of two conditions: (1) the
existence of a situation of urgency; and (2) the summary proceedings must not
prejudice the merits of the case. With respect to (1), the Court considered that the
requirement of urgency was satisfied given the instability and discrepancy in the
applicant’s civil  status resulting from the foreign divorce,  and the potentially
serious consequences of such a situation for family stability. With respect to (2),
the  Court  considered,  referring  to  Tunisian  scholarly  opinions,  that  this
requirement was also satisfied,  since the substance of  the right invoked had
already been addressed in the foreign country.

Regarding the second issue, the Court invoked four grounds justifying judicial
review  of  the  Italian  extrajudicial  divorce  by  a  court  sitting  in  summary
proceedings. The first was a legal ground, based on the view that the extrajudicial
divorce could be treated as a “decision” under the Tunisian–Italian Convention
and the 1998 Tunisian Code of Private International Law (TCPIL).  The Court
considered that the TCPIL aims to recognize legal situations created abroad and
that its provisions could therefore be applied to the recognition of extrajudicial
divorces,  whether  consensual,  notarial,  or  administrative.  The  second  was  a
scholarly ground: the Court referred to the prevailing opinion in Tunisian legal
literature in favour of the recognition of extrajudicial divorces. The third was a
case-law ground:  the Court  referred to previous cases in which the entry of
extrajudicial divorces obtained abroad into the Tunisian civil-status records had
been allowed. The fourth was based on practical  considerations,  namely that
summary proceedings allow time and effort to be saved, the need to take into



account the Tunisian diaspora living in countries where extrajudicial divorce is
permitted, and the absence of any serious controversy between the parties.

Regarding the third issue, the Court held that the Italian extrajudicial divorce
should be entered in the Tunisian civil-status records. It considered that refusing
to recognize a divorce that had already taken effect in Italy, in the absence of any
serious dispute between the parties, would create an inconsistency in their civil
status and potentially interfere with their private lives and the exercise of rights
resulting from their changed marital status. The Court also noted that the divorce
had already been recorded in the parties’ Italian civil-status records, that the
respondent had authorized X to seek its registration in Tunisia,  and that the
agreement complied with the requirements of Italian law and did not prejudice
the interests of either spouse or of any children.

On this  basis,  the Court  issued the order allowing the entry into the Italian
divorce in X’s Tunisian civil-status records.

 

IV. Comments

While the outcome of the case can be agreed with, the Court’s reasoning raises
serious questions concerning the manner in which an extrajudicial divorce can be
given effect in Tunisia. Various aspects – notably from the perspective of the
general legal and procedural framework applicable to the “recognition” of foreign
divorces  in  Tunisia  –  deserve  a  more  thorough  analysis,  which  may  not  be
appropriate for a blog post, (for a detailed analysis of this issue, see Elbalti, op
cit. 24 et seq.). Three particular issues, however, will be addressed here.

 

1. Summary Proceedings and the Recognition of Foreign Divorce

First, regarding the jurisdiction of the First Instance Court sitting in summary
proceedings, it is sufficient to point out that, in assessing the requirement that
summary proceedings must not prejudice the merits of the case, the Court seems
to have confused the substantive merits of the case (i.e. the dissolution of the
marriage) with the object of the proceedings, which, in the Court’s own words,
was to obtain the “recognition” of the Italian divorce for the purpose of its entry
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in the Tunisian civil-status records. However, given that, under the current legal
framework in Tunisia – and despite the prevailing view in Tunisia to the contrary –
“recognition” is not automatic (for details, see Elbalti, op. cit., p. 29, describing
the issue as “thorny” (épineuse)), a formal exequatur procedure for giving effect
to the foreign divorce would have been required. Such a procedure falls within
the subject-matter  jurisdiction of  the courts  of  first  instance exercising their
ordinary jurisdiction (Elbalti, op. cit., p. 41). In other words, the requirement that
summary proceedings must not prejudice the merits of the case should have been
examined with regard to the exequatur procedure that should have been initiated
pursuant to the applicable rules governing the recognition and enforcement of
foreign judgments, rather than with regard to the dissolution of the marriage
itself.  In  that  respect,  examining  the  “recognition”  of  the  foreign  divorce
necessarily entails an examination of the conditions governing its recognition and
enforcement and, therefore, requires the court to determine issues that properly
belong to the exequatur proceedings. In this sense, the exercise of jurisdiction by
the First Instance Court sitting in summary proceedings would not, under the
applicable legal framework currently in force, be legally justified.

In any event, it is worth noting that, in recent years, the practice of initiating
summary proceedings for the “recognition” of foreign divorces for the purpose of
ordering  their  entry  in  the  Tunisian  civil-status  records  (as  well  as  other
procedural modalities) has developed in judicial practice in Tunisia,  generally
with the approval of Tunisian scholars (see Elbalti, op. cit., p. 43).

 

2. The Uncertain Method of Recognition

 Second, it is remarkable that the Court began its analysis by placing itself on the
terrain  of  the  “recognition  of  foreign  decisions”,  either  under  the  1967
Tunisian–Italian  bilateral  Convention  or  under  the  TCPIL.  Leaving  aside  the
question of whether an Italian extrajudicial divorce can properly be treated as a
“decision” (on this issue, see the convincing analysis of Bargelli, op. cit., arguing
that it should not), such an approach would suggest that the recognition of the
Italian divorce should have been examined by reference to the requirements
governing the recognition and enforcement of foreign judgments, notably those
prescribed by Article 3 of the 1967 Tunisian–Italian Convention, which the Court
expressly referred to. (It is worth noting, however, that Tunisian scholars are
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generally in favour of applying domestic law, namely the TCPIL, as it sets out less
restrictive requirements for the enforcement of  foreign judgments than those
provided for in the international conventions concluded by Tunisia. On this issue,
see e.g.,  Souhayma Ben Achour,  La réception des  decisions  étrangères  dans
l’ordre juridique tunisien (CPU, 2017) 33).

However, this is not what the Court did. It did not examine the recognition of the
Italian divorce under the applicable rules governing recognition, whether under
the  convention-based  framework  or  the  requirements  set  out  in  the  TCPIL.
Instead, the Court seems to have focused on the need to prevent and remedy the
harm resulting from the discrepancy in the parties’ civil status created by the
divorce  abroad.  It  emphasized  the  need to  recognize  the  divorce  agreement
concluded abroad and to  order  its  entry  in  the Tunisian civil-status  records,
particularly because the divorce had already produced its effects in Italy. This
approach is  reminiscent  of  recent  discussions concerning the “recognition of
situations created abroad” as an alternative method for giving effect to foreign
legal  situations  (see  e.g.,  Dagmar  Coester-Waltjen,  “Recognition  of  Legal
Situations Evidenced by Documents” in Jürgen Basedow et al. (eds), Encyclopedia
of Private International Law – Vol. 2 (Edward Elgar Publishing, 2017) 1495).

The Court went even further, however, by stating that the divorce complied with
the requirements and procedures prescribed by Italian law. Such a reference to
Italian law would not have been necessary under either of the two approaches
mentioned above. It would, by contrast, have been entirely justified had the Court
proceeded to examine the validity of the divorce under Tunisian choice-of-law
rules under the so-called “method of acceptance by conflict-of-laws” (Susanne
Lilian  Gössl,  “Open  Issues  in  European  International  Family  Law:  Sahyouni,
‘Private  Divorces’  and  Islamic  Law  Under  the  Rome  III  Regulation”  (2017)
European Legal Forum 69). Such an approach would have led to the application
of Italian law as the law of the parties’ common domicile, pursuant to Article 49 of
the TCPIL (see Elbalti, op cit. p. 57). Importantly, however, such an approach
would not have required the Italian divorce to be characterized as a “decision”
under  the  Tunisian–Italian  Convention  or  under  the  Tunisian  rules  on  the
recognition and enforcement of foreign judgments.

 

3. Towards a More Tolerant Approach to Extrajudicial Divorce
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Finally, the case illustrates the evolving treatment of extrajudicial divorces in
Tunisian  PIL.  Until  recently,  the  “judicial  nature”  of  divorce  was  generally
regarded  as  a  matter  of  public  policy,  leading  Tunisian  courts  to  (almost)
systematically refuse to give effect to divorces that had not been pronounced by a
judicial authority (see Elbalti, op. cit., pp. 46–49). This was particularly true of
extrajudicial divorces obtained in other Arab jurisdictions, whether in the form of
traditional talaq or khulʿ, as well as administrative divorces permitted in some
other countries (see Elbalti, op. cit., p. 59). The position of the courts has been
consistent in this respect and was endorsed by the Tunisian Cour de cassation,
which had the opportunity on several occasions to state that the judicial nature of
divorce forms part  of  Tunisian public  policy (see,  e.g.,  the Tunisian Cour de
cassation ruling of 7 November 2018, in which the Court stated, in dictum, that
the principle that divorce must be judicial forms part of Tunisian public policy in
the meaning of PIL).

Since the introduction of the French divorce sans juge  in 2016, however, the
situation has gradually begun to change, particularly in legal scholarship and in
the judicial practice of the courts of first instance (see Elbalti, op. cit., p. 63).
While  Tunisian  courts  have  generally  continued  to  refuse  recognition  of
extrajudicial divorces originating in other Arab jurisdictions (see Elbalti, op. cit.,
p. 60 and the cases cited therein), even where recognition is sought by the wife
(see Elbalti, op. cit., p. 63, fn 239), they have shown greater tolerance towards
extrajudicial divorces originating in certain European countries, notably France,
as well as Japan (see Elbalti, op. cit., p. 63, contrasting the “great tolerance”
shown  towards  French  extrajudicial  divorce  with  the  “consistent  hostility”
towards forms of dissolution of marriage originating in other Arab jurisdictions).

One of  the  possible  explanations  for  this  difference  in  treatment  lies  in  the
generally hostile attitude of Tunisian courts and legal scholarship (see Elbalti, op.
cit., p. 48 and the various opinions cited therein at fn 196) towards traditional
forms of divorce, which are often regarded as incompatible with the legislative
policy pursued by the Tunisian State since independence. That policy has sought,
among  other  things,  to  distance  Tunisian  family  law  from  unilateral  and
traditional  forms of  divorce.  By contrast,  extrajudicial  divorces  based on the
mutual agreement of the spouses appear more compatible with this legislative
policy, which is grounded in the principles of equality between men and women
and  non-discrimination,  particularly  in  matters  relating  to  the  dissolution  of
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marriage. They have therefore encountered less resistance in Tunisian judicial
practice (in this sense, see Ben Achour, op. cit., 222), despite their non-judicial
character.  This  suggests an evolving approach towards the judicial  nature of
divorce in Tunisian PIL, at least with regard to extrajudicial divorces originating
in Europe and Japan. This approach has been largely endorsed by the Tunisian
lower courts (see Elbalti, op. cit., p. 59), but remains to be confirmed by the
higher courts, including the Tunisian Cour de cassation.

Private  International  Law  and
European Society

from Marlene Tiede,  a Research Fellow and PhD Candidate at the Max Planck
Institute for Comparative Public Law and International Law.

 

Can one speak of a European society without speaking about private relations?
Recent  scholarship  on  European society  has  largely  approached the  concept
through the lens of public law. Yet societies are constituted at least as much by
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the horizontal relations between individuals and groups as by public institutions.
In the absence of a comprehensive European private law, this blogpost turns to
EU private  international  law (PIL),  the  principal  framework  for  coordinating
interactions  between  the  diverse  private  laws  of  the  Member  States  and
structuring cross-border private life within the Union. I will argue that EU PIL
brings into view the importance of  coordination frameworks for organising a
mode of integration based not on unification, but on interdependence.

Unity Through Interdependence
The Commission v Hungary judgment refers to “a society in which pluralism
prevails” (paras. 551, 556). By placing that formula in the context of the Union
and its common legal order (paras. 551, 556) and explicitly invoking European
society (para. 554), the judgment leaves little room for doubt that it understands
“a society in which pluralism prevails” as denoting a single European society. Yet
this raises a fundamental question. If European society is constituted by pluralism
– that is, by heterogeneity rather than homogeneity – what holds it together?
Much like the Union’s own aspiration to be “united in diversity”, the notion of a
single European society defined by pluralism appears almost oxymoronic. How is
unity achieved under conditions of diversity?

A clue may lie in the particular mode through which European integration has
proceeded in important  domains.  Read against  the background of  more than
seventy-five years of integration, “a society in which pluralism prevails” appears
as a fitting description of  a European project  in which integration has often
advanced not by replacing the plurality of national legal orders with a single one,
but by weaving them together into an increasingly dense web of legal, economic,
and social interdependence. Rather than pursuing unification, integration in many
domains has relied on ever closer cooperation between the diverse legal orders of
the Member States.  The resulting web of  relations  and interdependencies  is
sufficiently deep to sustain the idea of a single European society, while leaving
intact the plurality of national legal orders. From this view, unity is achieved not
through unification, but through interdependence.

I explore this mode of integration through the lens of EU PIL, a field particularly
well suited to bringing into view both the horizontal relations between individuals
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and  groups  that  have  largely  remained  overlooked  in  accounts  of  European
society  and  the  coordinating  structures  through  which  interdependence  is
organised.

Mutual  Trust  and  the  Case  for  Private
International  Law
Mutual  trust  provides  the  normative  foundation for  cooperation  between the
diverse  legal  orders  of  the  Member  States.  Although criticised  as  a  judicial
construct lacking a clear legal and empirical basis, it has become a structural
principle of EU constitutional law. Resting on the presumption that all Member
States  comply  with  the  values  enshrined  in  Art.  2  TEU,  mutual  trust  is  a
precondition for the functioning of the Union’s legal order. By requiring Member
States to presume the adequacy of one another’s legal systems, it enables them to
enter into relations of growing mutual dependence. Its significance is particularly
pronounced in areas that remain only marginally harmonised, where cooperation
relies less on common substantive standards than on confidence in the adequacy
of the legal solutions adopted by the Member States.

Mutual trust occupies a central place within the Area of Freedom, Security and
Justice (AFSJ), a policy area based on cooperation rather than unification. Within
the AFSJ, the following reflections turn to judicial cooperation in civil matters –
better  known outside  the  Treaties  as  PIL  –  to  investigate  more  closely  how
integration through interdependence operates in practice.

Admittedly,  one  might  hesitate  before  venturing  deeper  into  a  field  of  law
famously disparaged as a “dismal swamp, filled with quaking quagmires, and
inhabited by learned but  eccentric  professors  who theorize about  mysterious
matters in a strange and incomprehensible jargon”. Yet, before the reader hastily
retreats to firmer ground, two considerations make this “swamp” particularly
worth  exploring.  First,  accounts  of  European  society,  as  developed  most
prominently  by  Armin  von  Bogdandy  and  Loïc  Azoulai,  have  so  far  focused
primarily on its public law dimension, leaving largely unexplored the horizontal
relations between private individuals and groups – despite their centrality to any
notion of society. Second, PIL brings into view the importance of coordination
frameworks for  a  mode of  integration based on interdependence rather than
unification.

https://academic.oup.com/book/56270
https://academic.oup.com/book/56270
https://www.larcier-intersentia.com/fr/principe-confiance-mutuelle-droit-union-europeenne-9782802767008.html
https://www.larcier-intersentia.com/fr/principe-confiance-mutuelle-droit-union-europeenne-9782802767008.html
https://kluwerlawonline.com/journalarticle/Common+Market+Law+Review/54.3/COLA2017061
https://kluwerlawonline.com/journalarticle/Common+Market+Law+Review/54.3/COLA2017061
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62013CV0002
https://www.europeanpapers.eu/system/files/pdf_version/EP_eJ_2017_1_7_Article_Sacha_Prechal_00139.pdf
https://verfassungsblog.de/a-society-of-trust/
https://www.europeanpapers.eu/system/files/pdf_version/EP_eJ_2017_1_8_Article_Nathan_Cambien_00142.pdf
https://repository.law.umich.edu/mlr/vol51/iss7/2/
https://www.cambridge.org/core/journals/european-law-open/article/on-the-meaning-and-promise-of-european-society/350820AB92816B20612B78BA601B58E8
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/C3AB52FC3016F7A0E4A44489FCAAF823/S2752613525100398a.pdf/div-class-title-european-society-and-its-law-eu-law-in-light-of-social-theory-div.pdf


PIL deals with legal issues arising from private relations connected to more than
one legal system and, in doing so, provides a framework for coordinating the
interaction between diverse private legal orders. While substantive private law
remains only marginally harmonised at the EU level – save for specific areas such
as consumer protection, intellectual property, anti-discrimination law, and parts
of labour and company law – PIL has been extensively harmonised. The result is a
highly  integrated  coordination  framework  governing  interactions  between
substantive laws that  continue largely  to  be constituted by the diverse legal
orders of the Member States. To return to the “dismal swamp” metaphor, what
was once dismissed as an obscure and largely technical discipline has become a
framework  of  central  importance  for  the  everyday  lives  of  individuals  and
businesses throughout the Union. The denser the web of cross-border relations,
the more indispensable coordination frameworks become.

In the following two sections, I demonstrate that EU PIL performs a dual function:
first, it renders growing social and economic interdependence compatible with
the continued plurality of national private laws; second, through the design of
conflict rules, it regulates the externalities generated by interdependence.

Mobility Across Private Legal Orders
By facilitating mobility, openness, and cooperation across diverse private legal
orders, EU PIL renders the growing density of cross-border relations compatible
with the continued plurality of national private laws.

The  increasing  free  circulation  of  civil  judgments  provides  a  prominent
illustration  of  this  dynamic.  Following  the  abolition  of  exequatur  –  an
intermediary procedure under which a judgment rendered in one Member State
first  had to be declared enforceable by the courts of  another in order to be
enforced there – judgments rendered in one Member State are, in most cases,
recognised  and  enforced  in  another  under  the  same  conditions  as  domestic
judgments.  By rendering the outputs of one national judicial  system effective
throughout the Union,  this  closer form of  cooperation reduces the costs and
uncertainties associated with cross-border litigation and, in doing so, lowers the
barriers for individuals and businesses to enter into cross-border relationships.

The growing mobility of  individuals within the EU is further reflected in the
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reconfiguration of  the connecting techniques of  classical  continental  PIL.  EU
instruments  have  shifted  the  principal  connecting  factor  from  nationality  to
habitual residence and expanded the scope for party autonomy. By relying on less
static  connecting  factors,  EU legislation  adapts  conflict  rules  to  increasingly
transnational patterns of life and facilitates engagement with the private legal
orders of other Member States.

Where harmonised PIL rules are absent or prove insufficient to structure cross-
border social life within the EU, recognition-based mechanisms grounded in EU
primary law have come to complement traditional  PIL.  Legal  statuses validly
established in one Member State increasingly circulate throughout the Union by
virtue of fundamental freedoms, Union citizenship, and fundamental rights. These
recognition-based  mechanisms  enable  legal  statuses  created  under  one  legal
order to produce effects across borders irrespective of the law designated by
traditional  choice-of-law  rules.  Prominent  examples  can  be  found  in  both
economic and family law: corporationsvalidly incorporated in one Member State
must, on the basis of fundamental freedoms, be recognised throughout the Union;
same-sex  marriages  or  surnames  lawfully  established  under  the  law  of  one
Member State increasingly require recognition in other Member States on the
basis of Union citizenship. Rather than replacing national private laws with a
uniform European law, these recognition-based mechanisms render the private
legal orders of the Member States progressively more interdependent by allowing
individuals and businesses to carry their legal identities and relationships across
borders.

Regulating  Interdependence  Through
Conflict  Rules
The growing interdependence of diverse legal orders gives rise not only to new
forms of cooperation, but also to new governance challenges. A common concern
is  that  private  actors  will  exploit  differences  between  legal  regimes,
circumventing  regulation  and  triggering  a  race  to  the  bottom.  Yet,  unlike
mechanisms based solely on mutual recognition or the country-of-origin principle,
which generally privilege the legal order of the Member State of origin, PIL is
capable of employing more finely calibrated connecting factors that take account
of the regulatory consequences of the applicable law. In this way, PIL does not

https://www.mohrsiebeck.com/buch/anknuepfungsprinzipien-im-europaeischen-kollisionsrecht-9783161558870/
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A61997CJ0212
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:62023CJ0713
https://eur-lex.europa.eu/legal-content/DE/TXT/?uri=CELEX:62006CJ0353


merely accommodate legal diversity but also governs the externalities generated
by interdependence, thereby assuming a regulatory function.

Art. 7 Rome II Regulation provides an instructive example of how conflict rules
can  be  used  to  pursue  substantive  policy  objectives.  The  provision  allows
claimants in environmental damage cases to choose between the law of the place
of conduct and the law of the place of injury. Either connecting factor, if applied
in isolation, would create opportunities for undertakings to exploit differences in
national environmental standards. A pure place-of-conduct rule might encourage
undertakings to locate polluting activities in low-protection jurisdictions, while a
pure place-of-injury rule could create incentives to establish operations in higher-
protection Member States where natural conditions, e.g. downwinds, ensure that
the harmful effects are realised elsewhere. By conferring the choice upon the
injured party, who is likely to opt for the more favourable law, Art. 7 Rome II
seeks  to  reduce  incentives  for  regulatory  arbitrage,  thereby  aligning  the
operation  of  PIL  with  the  Union’s  objective  of  ensuring  a  high  level  of
environmental protection.

Art. 7 Rome II thus demonstrates that conflict rules are not neutral techniques for
allocating  claims  of  regulatory  authority.  Their  design  can  itself  pursue
substantive objectives and shape the conditions under which cross-border private
relations unfold. More broadly, the extensive incorporation of PIL into the EU
legal framework has transferred the design of conflict rules to a supranational
level that stands above the legal systems whose interactions it seeks to organise.

 

I would like to thank Iris Canor, whose forthcoming contribution, “In Mutual Trust
We Trust – A Structural Principle of a Diverse Union”, in Bast/von Bogdandy
(eds.), The Constitutional Core of the Union (OUP, forthcoming), articulated with
particular  force  the  idea  of  European  integration  as  a  process  driven  by
interdependence rather than unification. This contribution has greatly benefited
from her insights.
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This was first published at verfassungsblog.de

The New Zealand Supreme Court’s
judgment in Kea Investments Ltd v
Wikeley on anti-enforcement relief
In Kea Investments Ltd v Wikeley [2026] NZSC 97, the New Zealand Supreme
Court recently delivered its reasons for reinstating world-wide anti-enforcement
orders in relation to a fraudulently obtained default judgment from Kentucky. The
judgment, given by Kós J, contains a useful analysis of the principles on anti-suit
and anti-enforcement injunctions and offers guidance on the interrelationship
between fraud and comity.

The background to the case is set out in previous posts (here, here and here). In
summary, Kea Investments Ltd (Kea), a British Virgin Islands company, alleged
that the default judgment obtained by Wikeley Family Trustee Ltd (WFTL), a New
Zealand company, was based on fabricated claims intended to defraud Kea. The
New Zealand High Court found that the defendants had perpetrated a tortious
conspiracy. The Court of Appeal upheld the findings of fraud but allowed an
appeal against the grant of the injunction, concluding that an injunction could
only be granted as a step of last resort, which required Kea to pursue its right of
appeal against the Kentucky judgment.

It was not in issue before the Supreme Court that the claim in the Kentucky court
formed part of a conspiracy to defraud Kea (at [102]). It was also not in issue that
New Zealand was the proper jurisdiction to deal with the claim of fraud (at [102]).
In these circumstances, the Court found that comity did not stand in the way of
anti-enforcement relief.
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Relevant principles

The  Court  considered  that  the  in  personam  nature  of  anti-suit  and  anti-
enforcement injunctions remains “fundamental”, even though “the jurisdictional
conflict”  that  arises  “may indirectly  impinge on the  freedoms of  the  foreign
jurisdiction” (at  [105]).   The Court also confirmed that the grant of  such an
injunction “tends to depend on there being something wrongful”, which could be
“unconscionable (or vexatious or oppressive) litigation in the foreign state”, such
as a fraudulent proceeding, or “the disregard of a right in contract not to be sued
in the foreign state” (at [107]).

Turning to anti-enforcement injunctions more specifically, the Court did not think
it  was  helpful  to  say  that  they  “should  only  be  granted  in  ‘exceptional
circumstances’”, although it would be “a rare case that the conditions for their
grant will be met” (at [108], adopting the language of Males LJ in SAS Institute
Inc v World Programming Ltd [2020] EWCA Civ 599, [2020] 1 CLC 816). Citing
Adrian Briggs (Civil Jurisdiction and Judgments (8th ed, Routledge, Oxford, 2025)
at  463),  the Court  noted that  the enforcement of  a  judgment that  has been
wrongfully obtained “aggravates the original wrong” (at [108]).   However, an
applicant  would  have  to  be  able  to  explain  why  there  had  been  no  earlier
application for an anti-suit injunction; and where the anti-enforcement injunction
seeks to prevent enforcement in the country in which the judgment was given,
“comity may demand particular restraint” (at [109]).

The Court  described comity as “the need for domestic  courts  to respect  the
legitimate exercise of jurisdiction by the courts of a foreign state” (at [10], [113],
citing  Maria  Hook  and  Jack  Wass  The  Conflict  of  Laws  in  New  Zealand
(LexisNexis,  Wellington,  2020)  at  [1.29]).  It  accepted  that  “comity  is  a
consideration  necessitating  caution  in  making  anti-suit  or  anti-enforcement
injunctions  that  cut  across  the authority  of  a  foreign court  acting within  its
legitimate jurisdiction” (at [116]). However, comity had “a measure of elasticity”;
it did not “entail blind deference” (at [116]).

Crucially,  the  Court  considered  that  fraud  “reframes  ordinary  comity
considerations” (at [117]).  First,  fraud is a “paradigm” case of vexatious and
oppressive conduct that justifies an injunction if the fraudster is in the court’s
jurisdiction (Ellerman Lines Ltd v Read [1928] 2 KB 144 (CA)) (at [117], [118]-
[128]).  Second, there is  “a mutual interest in both courts to act quickly and



effectively to restrain such conduct”. In fact, the Court went so far as to say that
“[r]espect by the foreign court for the domestic court’s anti-fraud orders may
reasonably be expected” (at [117], [128]-[130]).

Finally, there was no requirement that an applicant exhausts local remedies in the
foreign court before applying for an injunction (at [134]). In this sense, anti-suit
or anti-enforcement injunctions are not a “measure of last resort”, as the Court of
Appeal had considered. The Court accepted counsel’s submission that “the idea
that the New Zealand courts should wait and see whether the Kentucky courts do
the ‘correct’ thing is ‘not only invidious but the reverse of comity’” (at [134]).

 

This case

Kea was “that rare case” where direct evidence of fraud justified the grant of anti-
enforcement relief (at [120]). According to the Supreme Court, the fraud “[set]
out to make a fool of both jurisdictions” (at [127]):

One  court  exerts  jurisdiction  upon  a  wholly  false  premise—  both  as  to
jurisdiction  and  obligations;  the  other—despite  being  the  proper  forum to
address the fraud—is then counselled to act with restraint out of a need for
comity for the first court.

The courts that were invoked in this case had “a mutual interest in stifling cross-
border fraud of this kind”, and their international cooperation was consistent with
a commitment to the rule of  law (at [128]).  From this perspective,  the High
Court’s anti-enforcement orders “enhance, rather than erode, comity” (at [128]).
Expert evidence of US law confirmed that an injunction to stop the continued
perpetration of a fraud would be consistent with US notions of comity (at [129]).

The  fact  that  WFTL  had  been  placed  in  protective  interim  liquidation  also
reframed the comity considerations in the case (at [131]). WFTL was controlled by
the liquidators, who were subject to the High Court’s personal jurisdiction. An
order “requiring them to seek discharge of the default judgment … ought to be
within the remedies that Court ought to be able to exercise” (at [132]).  The
liquidators recognised “that they cannot take any responsible or lawful action
other than to have the default judgment discharged” (at [131]) but the orders



were still necessary to allow the liquidators to fulfil their duties (at [132], [136]).
In  these  circumstances,  the  injunctions  were  “consistent  with  protecting  the
Court’s processes and officers” (at [133]).

The Court concluded that the anti-enforcement orders were not only justified but
also necessary (at [136]): “If not in this case, then when? If not by the New
Zealand High Court, then by whom?” The level of fraud in this case was such that
“even requiring a party to apply for a stay or dismissal in the foreign court would
be unjust” (at [135], citing Thomas Raphael The Anti-Suit Injunction  (2nd ed,
Oxford  University  Press,  Oxford,  2019)  at  [5.45]).  The  proceedings  in  the
Kentucky courts were “a core operative element of the fraud” (at [135]). If the
High Court had not made the interim orders in this case, “control of WFTL, and
with it the default judgment … would by now have passed well beyond the New
Zealand jurisdiction” (at [135]); the “status quo for both jurisdictions would soon
have shifted as part of this swirling, evolving fraudulent enterprise” (at [136]).

 

Comment

The existence of the fraud was not in issue, and neither was the High Court’s
conclusion that it had jurisdiction – and that it was the appropriate forum – to
determine the claim for fraudulent conspiracy. But the Supreme Court made it
clear that the High Court’s approach to jurisdiction, at a time when the existence
of fraud was “a strongly arguable possibility”, was “entirely correct” (at [103]).
The alleged fraudster was in New Zealand, which made it appropriate for the
New  Zealand  court  to  become  involved,  culminating  in  the  grant  of  anti-
enforcement relief once the question of fraud had been finally determined.

Why  is  it  appropriate  for  a  New Zealand  court  to  decide  on  the  right-  or
wrongfulness of proceedings in a foreign court (see here)? Should such decisions
not fall exclusively within the foreign court’s jurisdiction? The Kentucky court in
this  case had taken the position,  at  first  instance,  that  the default  judgment
should stand.

The Supreme Court acknowledged that anti-suit and anti-enforcement injunctions
“cut  across  the  authority  of  a  foreign  court  acting  within  its  legitimate
jurisdiction” (at [116]). But in the case of fraudulent proceedings, the fraudster’s
jurisdiction, too, is connected to the fraud and has a responsibility to stop it. In
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fact, comity here requires cooperation to stop the fraud, and within this framing
of cooperation, questions about the courts’ relative jurisdictional authority do not
arise. If anything, it is the foreign court, the court that entertained the fraudulent
proceedings, that may be thought to be interfering with comity if it denies the
importance of combatting fraud (see [117]).

While the Court of Appeal had been sceptical of the legitimacy of anti-suit and
anti-enforcement injunctions, the Supreme Court recognised them as valid and
established tools of the conflict of laws. It pointed to the history of anti-suit and
anti-enforcement injunctions as originating in the courts of equity, which granted
injunctions to restrain proceedings in the common law courts, to explain why they
are  “very  much  a  creature  of  the  Anglo-American  common  law”  (at  [104],
referring to Martin Davies and others Nygh’s Conflict of Laws in Australia (11th
ed, LexisNexis, Sydney, 2026) at [9.2]). At the same time, the Supreme Court’s
thoughtful analysis of the relationship between fraud and comity may inspire New
Zealand courts to tread carefully in future cases. If anti-suit and anti-enforcement
injunctions “cut across the authority of a foreign court acting within its legitimate
jurisdiction”, there needs to be a convincing reason on the facts of a particular
case why they are not, in fact, an undue interference with comity.

 

Beyond  Domicile:  The  BHP
Litigation  and  the  Functional
Interconnection  of  Public  and
Private International Law
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from Marcel Vitor de Magalhães e Guerra

 

On 14 November 2025, the English High Court handed down its Stage 1 judgment
in Município de Mariana and others v. BHP Group Plc and BHP Group Limited
[2025] EWHC 3001 (TCC), finding the defendants liable — under Brazilian law —
for the 2015 collapse of the Fundão tailings dam: over 600,000 claimants, an
estimated £36 billion, the largest group litigation in English legal history. This
post argues that Mariana exposes a functional interconnection between public
and  private  international  law  at  the  stage  of  determining  jurisdiction  itself:
although doctrinally distinct, the court’s application of a private international law
rule  required  engaging  questions  of  corporate  organisation,  adjudicatory
legitimacy,  and transnational  responsibility  that  traditionally  belong to  public
international law.

A jurisdictional rule that was anything but
self-executing
The formal basis for the English courts’ competence was straightforward: Article
4(1) of the Brussels I Recast Regulation, under which BHP Group Plc — domiciled
in England and Wales, then part of a Dual Listed Company structure with the
Australian BHP Group Limited — was subject to mandatory jurisdiction. Yet the
rule was anything but self-executing. Turner J struck out the claims (Municipio de
Mariana & Ors v BHP Group Plc & Anor [2020] EWHC 2930 (TCC)) as an abuse of
process,  also  accepting  the  Article  34,  forum  non  conveniens  and  case-
management applications on alternative grounds. Only the Court of Appeal’s 2022
judgment ([2022] EWCA Civ 951) — drawing on Owusu (Case C-281/02, [2005]
ECR  I-1383)  and  Vedanta  ([2019]  UKSC  20)  —  rejected  those  objections,
confirming  that  complexity  could  not  convert  mandatory  jurisdiction  into  a
discretionary one.

Even this mandatory rule required the courts to engage with contested questions
about  the  defendants’  identity,  group  structure,  parallel  proceedings  and
manageability — requiring considerably more than a purely procedural inquiry,
and engaging the same transnational corporate reality that later informed the
liability  determination.  The  jurisdictional  inquiry  thus  already  illustrates  the
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interconnection between public and private international law.

The  same  underlying  corporate
relationships
The jurisdictional history of Mariana illustrates a phenomenon that has received
surprisingly little explicit attention in scholarship. In Private International Law
and  Global  Governance,  Horatia  Muir  Watt  and  contributors  recast  private
international law as an instrument of transnational governance, allocating and
constraining  the  regulatory  authority  exercised  by  private  actors,  and  Ralf
Michaels cautions against treating jurisdiction as a single, uniform concept.[1]
Alex Mills, in The Confluence of Public and Private International Law, has argued
that  the  two  fields  increasingly  operate  as  complementary  components  of  a
common transnational legal order. The public international law dimension lies not
in the jurisdictional rule itself, but in the international legitimacy of projecting
adjudicatory authority over conduct occurring partly outside the forum State — a
question  traditionally  analysed  through  principles  governing  the  permissible
bases of jurisdiction. The procedural application of Article 4 in Mariana therefore
became inseparable from questions of international jurisdictional legitimacy.

Jurisdiction  and  liability  remain  analytically  distinct,  but  such  litigation  may
require  successive,  asymmetrical  reconstructions  of  the  same  corporate
organisation. Allegations about the coordinated operation of the two BHP parent
companies  formed  part  of  the  factual  setting  for  assessing  whether  the
proceedings were abusive or unmanageable;  at  the merits  stage,  Mrs Justice
O’Farrell  reached  a  strikingly  similar  conclusion  applying  Brazilian  law’s
“multifactorial and evaluative” approach to indirect polluter liability, finding that
BHP, through its control of Samarco, caused or permitted the continued raising of
the dam despite known risks.

A caveat: although the corporate reality examined is the same at both stages, the
evidentiary burden escalates sharply — from threshold plausibility to proof on the
balance of probabilities. The relationship is thus telescopic, not repetitive.

The phenomenon is not confined to environmental litigation. Toussaint Nothias’s
recent account of the Kenyan proceedings against Meta describes a comparable
problem: Meta contested jurisdiction by relying on its foreign incorporation and
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moderators’  formal  employment  status,  yet  the  courts  examined  its  Kenyan
operations and subcontractor relationships — relevant both to jurisdiction and to
whether Meta was the moderators’ true employer.

Morelli had already asked, in 1953, whether States face limitations in exercising
judicial jurisdiction over civil actions.[2]Mariana and the Kenyan litigation reveal
how far that interconnection extends today — distinct from the choice-of-law
analysis that resolves the merits, since which court may hear a case does not turn
on which law governs it. Jurisdictional doctrine cannot be developed in complete
isolation from the evidentiary realities of transnational litigation.

That overlap is rarely made explicit in the jurisdiction literature, which treats
domicile, service, and forum non conveniensas self-contained inquiries.

A live illustration for the HCCH parallel
proceedings debate
This  bears  on the continuing HCCH debate following the recently  concluded
consultation on the Draft Text of a future Convention on Parallel Proceedings. As
a recent follow-up post on this blog reported, the German Judges Association flags
concerns about Articles 9 and 10, which, in bracketed form, would permit courts
to  assess  whether  another  court  is  more  appropriate  — a  discretionary  test
unfamiliar to jurisdictions like Germany’s, trading predictability for a forum non
conveniens-style exercise.

Mariana offers a cautionary data point from a jurisdiction where such discretion
is already familiar: BHP’s strategy was, in substance, an attempt to secure a
comparable  reassessment  — through forum non conveniens  and an abuse-of-
process argument that  the litigation was “irredeemably unmanageable.”  Both
succeeded at first instance, reversed only on appeal, years later — precisely what
the  Association  warns  a  discretionary  regime  could  produce  elsewhere.  Its
concern that such factors could disadvantage claimants given complex, globalised
structures maps onto this case: the Dual Listed Company structure at issue is
exactly what such a regime would have to unpack before reaching the forum
question.
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What this means for private international
law
The upshot is not that domicile-based jurisdiction under Brussels I Recast should
be  reopened  to  substantive  scrutiny  —  the  Court  of  Appeal  was  right  that
complexity cannot convert a mandatory rule into a discretionary one. The point is
narrower:  courts  adjudicating  cases  like  this  may  already  be  engaging  in  a
sequence of partially overlapping inquiries spanning what doctrine presents as
separate stages. Future work might therefore pay less attention to treating these
stages as entirely self-contained, and more to understanding how their factual
and normative interdependence shapes transnational litigation.

The significance of Mariana extends beyond the relationship between jurisdiction
and liability: it shows that determining adjudicatory jurisdiction itself increasingly
occupies a space where public and private international law interact functionally,
requiring courts to evaluate a common transnational  corporate reality  before
either jurisdictional or substantive questions can be resolved.

Marcel Vitor de Magalhães e Guerra is a Public Defender (Defensor Público) of
the State of Espírito Santo, Brazil. He holds a doctorate in International Law from
the State University of  Rio de Janeiro (UERJ)  and is  the author of  the book
Jurisdição Internacional e Efetividade Climática (Conjecturas, 2026).
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Conflicts  of  jurisdiction  in
Senegal:  lesson  from  the
Senegalese Supreme Court on Lis
Pendens  and  the  Exequatur  of
foreign judgments

 

This post was kindly prepared by Véronique Carole Ngono, Professor of
Private Law (agrégée), University of Douala, Cameroon.

 

I. Introduction

The recognition and enforcement of foreign judgments in French-speaking sub-
Saharan Africa has not been the subject of many studies. Although a few such
studies do exist, this is in contrast to the field of conflict of laws and personal
status law in particular. Consequently, the two rulings issued by the Supreme
Court of Senegal on August 12, 2020, in connected disputes went practically
unnoticed,  even  though  they  offer  valuable  insights  into  determining  the

https://conflictoflaws.net/2026/conflicts-of-jurisdiction-in-senegal-lesson-from-the-senegalese-supreme-court-on-lis-pendens-and-the-exequatur-of-foreign-judgments/
https://conflictoflaws.net/2026/conflicts-of-jurisdiction-in-senegal-lesson-from-the-senegalese-supreme-court-on-lis-pendens-and-the-exequatur-of-foreign-judgments/
https://conflictoflaws.net/2026/conflicts-of-jurisdiction-in-senegal-lesson-from-the-senegalese-supreme-court-on-lis-pendens-and-the-exequatur-of-foreign-judgments/
https://conflictoflaws.net/2026/conflicts-of-jurisdiction-in-senegal-lesson-from-the-senegalese-supreme-court-on-lis-pendens-and-the-exequatur-of-foreign-judgments/
https://conflictoflaws.net/2026/conflicts-of-jurisdiction-in-senegal-lesson-from-the-senegalese-supreme-court-on-lis-pendens-and-the-exequatur-of-foreign-judgments/
https://cm.linkedin.com/in/ngono-veronique-carole-686743112
https://www.coursupreme.gouv.sn/
https://www.coursupreme.gouv.sn/


jurisdiction of Senegalese courts in international disputes and the enforcement of
foreign judgments.

The purpose of this note is therefore to shed light on the law and practice of
conflict jurisdictions in Senegal.

 

II. Facts and proceedings

The dispute involves a Senegalese couple, X (the husband) and Y (the wife), who
married in Senegal in 1996. They lived there for some time before Y moved to
Montreal, Canada, where she settled in 2015.

In 2017, X filed a petition for divorce in Senegal. Y challenged the jurisdiction of
the  Senegalese  courts.  The  lower  court  rejected  Y’s  objection  and  assumed
jurisdiction over the dispute. Dissatisfied with the decision, Y appealed to the
Supreme Court [Case 1].

Meanwhile, in 2019, Y successfully obtained an interim order from a court in
Montreal, Quebec, in the divorce proceedings between the parties. The order,
among other things, granted Y the exclusive right to occupy a residence located in
Senegal, to the exclusion of X.

The  lower  court  declared  the  Canadian  judgment  enforceable  in  Senegal.
Dissatisfied with that decision, X appealed to the Supreme Court [Case 2].

 

III. Rulings

Case 1 (Ruling No 73 of 12 August 2020)

In the first case, the Supreme Court ruled that when disputes involve spouses of
Senegalese  nationality,  the  wife  resides  abroad,  the  rule  governing  the
international  jurisdiction of  Senegalese courts  set  forth in Article  853 of  the
Family Code (CF) apply to the exclusion of  domestic  provisions contained in
Article  167  of  the  same  Code,  which  are  confined  to  matters  of  territorial
jurisdiction. Second, the Court held that, by virtue of the exclusive jurisdiction
conferred upon it by Article 853, the Senegalese Court are not required, in the
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event of international lis pendens,  to decline jurisdiction in favor of a foreign
court hearing the same dispute between the same parties.  Consequently,  the
lower court dismissed the lis pendens noting that the – both Senegalese national
married in Senegal – had lived there before Y moved to Canada in 2015, properly
justified its decision.

 

Case 2 (Ruling No 74 of 12 August 2020)

In the second case, the supreme Court ruled as follows:

First, the Supreme Court recalled the applicable legal framework for granting
exequatur, notably Articles 787-790 of the Code of Civil Procedure (CCP) dealing
with the exequatur requirements, and Articles 853 [op. cit.] as well as 843 and
846 of the FC dealing with the law applicable to the extra-patrimonial effects of
marriage  and  divorce  or  legal  separation,  as  well  as  matrimonial  property
regimes. The Court then observed that the lower court had declared the Canadian
judgment enforceable in Senegal on the ground that it satisfied the requirements
for recognition and enforcement.

However, the Supreme Court disagreed and held that, by declaring the Canadian
judgment  enforceable,  the  lower  court  had  misapplied  the  law.  First,  the
Canadian  court  lacked  jurisdiction  to  order  provisional  measures  in  divorce
proceedings between Senegalese spouses, since some of those measures were to
be enforced in Senegal and the Canadian court had failed to apply Senegalese
law, which was designated as the applicable law under the Senegalese conflict-of-
laws rules. Second, nothing in the order established that the judgment had been
rendered in proceedings in which the parties had been duly served, properly
represented, or declared in default.

 

IV. Comments

An analysis of the two rulings sheds light on how Senegalese Courts deal with
parallel proceedings in international disputes (1) and the requirements of the
recognition and enforcement of foreign judgments (2).
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1. The treatment of parallel proceedings by Senegalese Court

The first ruling in case 1 by the Supreme Court of Senegal provides some useful
insights. First according to the supreme court, where one of the defendants is
resident abroad, rules on international jurisdiction should apply even when the
dispute  is  between  two  Senegalese  nationals.  Second,  rules  on  international
jurisdiction do not recognize international lis pendens. This is because according
to the Court, Article 853 of the FC confers exclusive jurisdiction to Senegalese
court whenever either plaintiff or the defendant is Senegalese national.

Accordingly, while Article 853 of the FC does not explicitly refer to the exclusive
nature of  the ground of jurisdiction based on the Senegalese nationality,  the
Court interpreted the “privilege of jurisdiction” referred to in the provision as
conferring Senegalese courts exclusive jurisdiction. This exclusive nature of the
jurisdiction of Senegalese courts precludes the recognition of international lis
pendens, unless the parties have waived the jurisdictional privilege conferred to
them or the judgment resulting from proceedings initiated in Senegal is intended
to be enforced abroad.

Consequently,  a  judgment  rendered abroad in  a  dispute between Senegalese
nationals or between a Senegalese national and a foreign national in violation of
this exclusive jurisdiction may not be enforced in Senegal. Paragraph 2 of this
article  further  provides  that  Senegalese  courts  also  have  jurisdiction  over
disputes between foreign nationals when the defendant is domiciled in Senegal or
when one of the jurisdictional grounds referred to in article 34 through 36 o the
CPC dealing with territorial jurisdiction is located in Senegal.

 

2. The recognition and enforcement of foreign judgment

 

a) Applicable legal framework

Under Article 787 of the CCP, in civil, commercial and administrative matters,
contentious and non-contentious decisions rendered by foreign courts have de
plano the force of res judicata in Senegal territory if they meet the following
conditions:
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a) The decision was rendered by a court having jurisdiction in accordance with
the rules on conflicts of jurisdiction recognized in Senegal;

b) The decision applied the law governing the dispute in accordance with the
conflict-of-laws rules recognized in Senegal

c) The decision is, under the law of the State in which it was made, final, binding
and enforceable under the law of the rendering State;

d) The parties were duly summoned, represented or declared in default;

e) The judgment is not contrary to Senegalese public policy and does not conflict
with a Senegalese court judgment having the force of res judicata.

The application of Article 787 must also be read in conjunction with Article 790 of
the  CCP,  and  Articles  843,  846  et  853  of  the  FC.  Article  790  of  the  CCP
determines the scope of  the exequatur  court’s  review by providing that,  the
President of the Regional Court of the place where enforcement is limited to
verifying whether the decision for which a declaration of enforceability is sought
meets the conditions laid down in Article 787.

Articles 843 and 846 of the FC lay down the rules on conflicts of law relating to
personal status in Senegal, particularly in matters of marriage and divorce. These
provisions are relevant for determining whether the foreign court had applied the
law governing the dispute according to the Senegalese choice of law rules, as
required by Article 787(b). Finally, as noted above, Article 853 establishes the
rules governing international direct jurisdiction o the Senegalese courts and is
relevant  to  determining  whether  the  foreign  court  exercised  jurisdiction  in
accordance with the jurisdictional rules recognized in Senegal, as required by
Article 787(a).

 

b) The practice of recognition and enforcement of foreign judgements in
Senegal

According to the Supreme Court the conditions laid down in Article 787 were not
satisfied.  First  the  Canadian  court  lacked  jurisdiction  to  order  provisional
measures to be enforced in Senegal. Second, the Canadian court failed to apply
Senegalese law, which was applicable in accordance with the conflict-of-laws
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rules Articles 843 and 846 of the FC. Those provisions provide that the extra
patrimonial  effects  of  marriage  as  well  as  divorce  and  legal  separation,  are
governed by the spouses’ common national law where they share same nationality
or where they are of different nationalities, by the law of the country where they
have their common domicile at the time the proceedings are instituted. In the
absence of proof of  the existence of a common domicile the lex fori  applies.
Furthermore, the Court noted that nothing in the finding of the appealed order
that the foreign judgment was rendered in proceedings which the parties had
been duly summoned, represented or declared in default.

Adoption  in  the  proposal  for  a
European Parenthood Regulation
This post was written by Aukje Mens, Jurist at INEA, the Dutch expertise centre
on intercountry adoption. She wrote in her own name. 

Recently,  an  article  I  wrote  about  adoption  in  the  proposal  for  a  European
Parenthood Regulation was published in the Dutch Journal of Family and Youth
Law (Tijdschrift voor Familie- en Jeugdrecht, 2026/3). This article examines the
uncertainties  and  gaps  in  the  regulation  of  adoption  and  argues  for  an
autonomous European Adoption Regulation to adequately govern international
adoptions. Below is a summary in English of the article.

Introduction

On 7 December 2022,  the European Commission submitted a Proposal  for  a
European Parenthood Regulation to govern jurisdiction, applicable law, and the
recognition  of  decisions  and  authentic  instruments  relating  to  parenthood
(COM(2022)  695  final).  Although  adoption  is  mentioned  in  the  proposal,  it
remains to a significant extent unclear which types of adoption are covered by the
proposal and how these adoptions are regulated. The proposal refers to adoption
in three provisions—articles 1(2),  3(2)(e) and 66(3)—while explicitly excluding
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international (Dutch version) or intercountry (English version) adoption from its
scope (article 3(2)(e)).  This raises questions concerning the proposal’s formal
scope, since the terms ‘international adoption’ and ‘intercountry adoption’ are not
synonymous.

Furthermore,  it  is  initially  unclear  which  substantive  forms  of  adoption  are
governed by the proposal, since this is not explicitly stated in the provisions. The
explanatory memorandum and recitals  provide some guidance,  but  in certain
cases it  is  necessary to consult  additional documents to fully understand the
material scope, and even then, some aspects remain ambiguous.

The unclear formal and material scope in relation to adoptions is indicative of the
inadequate regulation of international adoption law in the proposal. The proposal
also remains unclear, incomplete, or even entirely silent on several other essential
points. The article addresses the scope of the proposal, and then three questions:
whether the proposed international jurisdiction rules and conflict-of-laws rules
also apply to  adoptions (point  2 below),  what  the legal  consequences are of
recognising a foreign adoption (point 3 below), and whether the proposal also
governs the (recognition of) conversion of a “simple” or “weak” adoption, i.e., an
adoption which does not cut off the legal family ties between the child and the
family of origin, into a “strong” or “full” adoption, i.e. an adoption which does cut
off these ties (point 4 below).

 

1 Scope of the proposal with respect to adoption

 1.1 Formal scope

a) Domestic adoptions (non-intercountry adoptions)

The  proposal  distinguishes  between  domestic  adoptions  (non-intercountry
adoptions), and intercountry adoptions. Domestic adoptions, where the child and
the adoptive parent(s) reside in the same Member State, fall implicitly within the
scope,  whereas intercountry adoptions—where the child  is  transferred across
borders due to or with the purpose of the adoption—are excluded (article 3(2)(e)).
This creates uncertainties, for example, in situations where one adoptive parent
resides in another Member State. It is therefore recommended that the regulation
explicitly apply to non-intercountry adoptions, after which this term should be



clearly defined. In my view, this definition should include situations where one
adoptive parent resides in another Member State, as long as there is no cross-
border transfer of the child. Furthermore, for the sake of clarity, the regulation
should  also  define  precisely  what  is  meant  by  an  excluded  ‘intercountry
adoption’.[1]  However,  the  proposal  is  criticised  for  excluding  intercountry
adoptions that fall outside the 1993 Hague Adoption Convention, which could lead
to “limping adoptions’ within the EU, i.e. adoptions that are valid in one Member
State, but not in another.

b) Adoptions from a Member State

Furthermore,  the  proposal  is  limited  to  the  recognition  of  non-intercountry
adoptions from a  Member State  and excludes adoptions from third countries
(article 3(3)). However, I argue that it is conceivable that a European regulation
could include recognition rules for decisions from third countries,  as the EU
appears to have the competence to do so.[2] A uniform recognition policy would
increase legal certainty within the Union by providing a clear framework for when
(adoption) decisions from outside the EU should or should not be recognised. This
would eliminate the need for Member States to rely on national recognition rules
and would generally prevent “limping” third-country adoptions.[3] However, the
political feasibility of such rules remains questionable.

The article questions whether the proposal requires Member States to recognise
a decision from another Member State that recognise a third-country adoption.
The proposal does not explicitly address this issue. However, expert group reports
suggest  that  such  recognitions  would  not  automatically  circulate  between
Member States.[4] Since the proposal does not clearly regulate this matter, it is
recommended that  the  Regulation  specify  whether  it  applies  to  these  cases.
Several  authors,  including  Barth,[5]  and  Kohler  and  Pintens,[6]  oppose  the
application  of  European  recognition  rules  to  recognition  decisions  made  by
Member States. In principle I oppose them too, as this could make the public
policy of one Member State decisive for the others.[7] For this reason, a common
European recognition policy for third-country adoptions is preferable,[8] although
its political feasibility is questionable.

 

1.2 Material scope

https://www.hcch.net/en/instruments/conventions/full-text/?cid=69


a) Legal parent-child relationship

Only  adoptions  that  establish  a  legal  parent–child  relationship  are  implicitly
included in the proposal, so it does not seem to cover forms of care such as kafala
or foster care.

Recital  26  refers  to  adoptions  that  establish  a  permanent  parent-child
relationship.  This  raises  the  question  of  whether  the  proposal  only  covers
irrevocable adoptions, meaning adoptions that cannot be undone in the Member
State where they were established. However, I believe this is not the case; rather,
the intention seems to be that a genuine legal filiation bond must have been
created. It is preferable that this be explicitly clarified in the proposal, as is done
in  het  Hague  Adoption  Convention  of  1993  (Article  2(2)),  to  avoid  any
misunderstandings.

Recital 26 further indicates that the proposal covers both “full” adoptions—which
sever legal ties with the biological family—and “simple” adoptions, where those
ties  remain.  However,  this  is  not  expressly  regulated.  The  recitals  refer  to
whether the “legal relationship” between the child and the family of origin is
ended or maintained, but since the term “legal relationship” can be interpreted
more broadly than “family-law relationship,” it would be preferable to use the
latter term.

The proposal is silent on whether family-law relationships are created between
the child and the legal relatives of the adoptive parent(s), even though this is
essential given the distinct legal consequences of adoption compared with regular
parentage.  The  absence  of  any  mention  regarding  these  relevant  forms  of
establishment might suggest that, for the purposes of the proposed regulation, it
is immaterial whether they are used. However, this is not certain, and an explicit
provision on this point would be preferable.

b) Judgments and authentic instruments with binding effect

According  to  Article  1,  the  proposal  covers  the  recognition  of  both  judicial
decisions (Article 24 et seq.) and authentic instruments with binding legal effects
(Article 36 et seq.).  However, there is considerable uncertainty regarding the
distinction between these two types of  instruments,  particularly  as  authentic
instruments with binding effects presumably do not exist within the European
Union.[9]  With  respect  to  adoptions,  the  proposal  does  not  apply  to  purely



contractual adoptions or those established automatically by law. However, such
forms do not occur in the European Union.

c) Minor and adult adoptions

Article 4(2) indicates that the proposal covers both minor and adult adoptions, as
the term ‘child’ is defined as ‘a person of any age whose parentage must be
established,  recognised  or  proved’.  While  the  provision  primarily  focuses  on
regular parent-child relationships, if it is accepted that the proposal also applies
to adoptions, then the age of the child at the time of adoption appears to be
irrelevant.[10]

d) No requirements regarding the adoptive parent(s)

Finally, the proposal does not impose specific requirements regarding the status
of adoptive parents. Article 4 refers to “a particular parent or parents” and “any
parent”.  This  indicates  that  the  proposal  covers  s ingle-parent
adoptions—including  stepparent  or  partner-of-parent  adoptions—as  well  as
adoptions by two persons jointly, without setting requirements relating to the
marital  status  or  sexual  orientation  of  the  adoptive  parent(s).  The  European
Commission has thus opted for the broadest possible material scope of application
in this regard.[11]

 

International jurisdiction and applicable law2.

Although the proposal clearly provides for the recognition of domestic adoptions
from Member  States,  it  remains  unclear  whether  the  rules  on  international
jurisdiction and conflict-of-laws are applicable to adoption.

The explanatory memorandum and Recital 25 indicate that the proposal does not
apply to parentage in purely domestic situations without cross-border elements,
such as a domestic adoption that takes place entirely within a single Member
State. In this respect, the European Commission appears to assume that non-
intercountry adoptions are, by definition, domestic cases without any cross-border
aspect.  However,  this  assumption  is  demonstrably  incorrect.  In  fact,  a  non-
intercountry adoption may well  have an international  character,  for  example,
where the adopted child and/or the adoptive parent(s), though habitually resident



in the same Member State, hold the nationality of another Member State or a
third country.  In such cases, there is in fact an international non-intercountry
adoption,  which  raises  questions  about  whether  the  court  addressed  has
international jurisdiction to decide on the adoption request and which law should
be applied. These questions of jurisdiction and applicable law seem to be left out,
however.

Nevertheless, scholars suggest that the proposed international jurisdiction and
conflict-of-law rules do apply to adoptions.[12] However, some of them argue that
these rules are unsuitable for adoptions, as they are not primarily designed to
prioritise the best interests of the child or to grant jurisdiction to the court best
placed to assess those interests.[13]

The prevailing  opinion in  the  literature  thus  seems to  be  that  the  proposed
international jurisdiction and conflict-of-law rules do indeed apply to adoptions
but are nevertheless unsuitable. In my view, however, this position cannot be
reconciled with the wording of the regulation, its explanatory memorandum and
the recitals. My conclusion is therefore that these rules are not applicable to
adoptions. They are clearly drafted solely for regular parentage relationships.
Although the European Commission sought to regulate the recognition of non-
intercountry  adoptions  from  a  Member  State  under  the  regulation,  it  has
otherwise left international adoption law untouched. Since there appears to be
differing views on this matter, clarity is needed on this point.[14] There should be
specific private international law rules on adoption.

 

Legal effects of recognising foreign adoptions3.

The proposal does not explicitly address the legal effects of recognising a foreign
adoption, leaving unclear what exactly is recognised. Case law of the Court of
Justice  of  the  European Union  suggests  that  a  recognised  decision  must  be
granted  the  same  authority  and  effect  as  in  the  Member  State  of  origin
(Hoffman/Krieg;  Apostolides/Orams;  Prism  Investments/v/d  Meer;  Gothaer
Allgemeine Versichering/Samskip; BNP Paribas SA/TR). But what does this mean
for the recognition of an adoption?

It goes without saying that recognition should at the very least include the legal
parent-child  relationship  between the child  and the  adoptive  parent(s),  since
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establishing such legal  relationships  is  the fundamental  aim of  the proposal.
Nevertheless, it seems desirable that this be explicitly clarified, so that there can
be no doubt—especially in the case of simple adoption.

But does it end there? Should the creation of new family-law ties between the
child and the legal relatives of the adoptive parent(s), as well as the possible
severance of the original family-law relationships, also be recognised under the
proposal, or are these legal consequences left to the ordinary law of the Member
States? Perhaps the previously mentioned principle of the Court of Justice can or
should be interpreted broadly, so that these legal consequences must also be
recognised when they have arisen in the Member State where the adoption was
pronounced. However, whether this is the case remains uncertain.

The foregoing leads me to conclude that an explicit provision is necessary, clearly
stating the legal consequences of recognising either a full or simple adoption for
the legal parentage of the individuals concerned. This is essential  to prevent
Member  States  from  taking  divergent  approaches,  which  could  result  in
inconsistent or limping family law relationships across borders. In my view, it
should simply be stipulated that the recognition of a foreign adoption means that
all  legal consequences for the lineage of those concerned are recognised—no
more, no less. Such a provision is not only essential for achieving the objectives of
the proposal, namely legal certainty and predictability—but is also dogmatically
necessary.[15] By its very nature, adoption concerns both the creation of new
family-law  relationships  and  the  possible  dissolution  of  existing  ones,  and,
consequently,  the  recognition  of  a  foreign  adoption  also  pertains  to  these
aspects.[16] In short, if new family-law ties have been established between the
child and the legal relatives of the adoptive parent(s) in the Member State where
the adoption took place,  or if  the original  family-law relationships have been
severed there, then not only should the legal parent-child relationship between
the child and the adoptive parent(s) be recognised, but these additional legal
consequences should be recognised as well. Other possible legal consequences,
such as those relating to parental authority, maintenance, name and inheritance,
do not fall  within the scope of the concept of adoption and therefore remain
governed by their own private international law rules. This aligns with Article 3(2)
of the proposal, which states, among other things, that the regulation does not
apply  to  parental  responsibility  (subsection  b),  maintenance  obligations
(subsection  f)  and  succession  (subsection  g).



 

Conversion of simple adoptions into full adoptions4.

The proposal does not explicitly address the conversion of simple adoptions into
full adoptions, an important issue in adoption law whereby original family-law ties
are severed. Although the EU lacks competence to regulate substantive family
law, it may be able to adopt at least recognition rules for conversion decisions.
The absence of such rules may lead to legal uncertainty about a child’s legal
parentage  across  Member  States,  which  may  also  affect  the  child’s  identity
development. Greater clarity and regulation in this area are therefore necessary.

 

By way of conclusion: argument for an autonomous European Adoption
Regulation

In the article I argue that the current proposal insufficiently accounts for the
special nature and legal consequences of adoption. International adoptions merit
an autonomous and clear regulation within European private international family
law. A separate European Adoption Regulation would provide space to address
adoption-specific issues such as recognition, conversion, jurisdiction, and conflict-
of-law  rules.  Common  recognition  rules  are  necessary  to  prevent  “limping
adoptions”  and  to  enhance  legal  certainty  for  all  parties  involved.  Although
political feasibility poses challenges, a separate regulation is seen as the most
effective way to regulate international adoptions within the EU.

In sum, the proposed European Parenthood Regulation insufficiently regulates
adoption and fails to acknowledge the unique legal consequences associated with
it. International adoptions require an autonomous European Adoption Regulation
that offers room for careful and effective governance, with the aim of ensuring
legal certainty and predictability for all involved, in particular the children.
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Blocking: The CJEU Stirs the Pot

By Graham Smith, Of Counsel, Bird & Bird LLP, London, UK

The CJEU’s recent copyright decision in Anne Frank endorses state of the art geo-
blocking as an effective way of shielding a website from the different copyright
laws of another EU Member State. Although the result on the facts is welcome,
the potential implications of the Court’s underlying reasoning are less so. At a
principled level, the judgment creates post-Brexit divergence with the UK courts’
targeting approach to cross-border online copyright infringement.

The EU Position

The Anne Frank  case concerns a scholarly digital  edition of  the Anne Frank
diaries made available free of charge on a website in Belgium, a country in which
copyright  in  the  full  diaries  has  expired.  The  website  owner  geo-blocked
countries, including the Netherlands, in which parts of the diaries are still in
copyright.

Geo-block notwithstanding, the owner of copyright in the diaries (the Anne Frank
Fund)  sued  those  involved  in  the  Belgian  website  project  (the  Anne  Frank
Foundation, the Dutch Royal Academy and a Belgian association) in the Dutch
courts for infringement of Dutch copyright (specifically, the communication to the
public right). The Dutch Supreme Court (Hoge Raad) referred three questions
about cross-border copyright infringement to the CJEU.

The Hoge Raad’s  first  question raised the issue of  whether a targeting test,
familiar  from  CJEU  caselaw  on  other  territorial  intellectual  property  rights,
should be applied to the copyright communication to the public right:

“Is Article 3(1) of [Directive 2001/29] to be interpreted as meaning that the
publication of a work on the internet is only to be regarded as a communication
to the public in a particular country if the publication is addressed to the public
in that country? If so, what factors must be considered in assessing that?”
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(The  unfamiliar  term ‘addressed’  in  the  first  question  looks  like  a  quirk  of
translation.  The  Dutch  language  originals  use  ‘gericht’,  which  appears  to
translate  readily  into  the  familiar  ‘directed’  or  ‘targeted’.)

The CJEU, however, did not give a direct answer to that question. By dint of the
time-honoured device of reframing and combining the referring court’s questions,
it rolled the territoriality question into the labyrinth of its previous substantive
jurisprudence  on  communication  to  the  public.  None  of  that  case  law  was
concerned with a cross-border question.

The operative part of its judgment concluded that where a work is in the public
domain in some EU Member States but is still in copyright in another, and is
published free of  charge on a website that  implements state of  the art  geo-
blocking designed to prevent access by users from that other Member State,
there is no communication to the public under the copyright law of that other
Member State. That is the case even if internet users can circumvent the geo-
blocking by means of a VPN or similar service.

That is a highly fact-specific formulation. What of the corollary? Does it follow
that a website that does not implement geo-blocking necessarily engages the
communication to the public right in another Member State? That would imply
that mere accessibility of a website on the internet is sufficient to engage the
communication to public right of another country; or, which comes to the same
thing, that targeting is to be inferred from not geo-blocking.

The CJEU addresses the fact-specific corollary at para 42:

“Indeed, where a work is protected by copyright in only one Member State but
is in the public domain in other Member States, any person who knows or ought
reasonably to have known that to be the case … and who publishes the work on
a website must ensure that that work is made accessible only to internet users
who are liable to access that website from Member States in which the work is
in the public domain, so as not to infringe the exclusive and inexhaustible
[communication to the public] right of the copyright holder … in the Member
State in which the work is still protected.”

It goes on:



“It  follows  that  such  a  person  is  under  an  obligation  to  adopt  effective
technological measures to restrict access to the website solely to those internet
users, failing which, given the freely accessible nature of websites, that person
would be giving access to the work concerned to all internet users and would
thus be infringing that right.”

That starts from either mere accessibility or targeting inferred from lack of geo-
blocking, but with the added condition of actual or constructive knowledge of
continuing copyright protection in the other Member State. The Court borrowed
the  knowledge  requirement  from  its  CTP  jurisprudence  on  hyperlinks  to
infringing  material  on  the  internet  (G  S  Media).

It is unclear whether an equivalent knowledge condition (or indeed some other
condition or factor plucked from the CJEU’s voluminous CTP caselaw) would
apply in other cross-border factual situations. Nor is it clear whether the CJEU’s
approach would apply to websites located in countries outside the EU.

What can be said is that the Court did not apply the conventional targeting test.
Targeting requires evidence of positive conduct directed towards the country in
question  before  its  local  law  can  be  engaged.  To  the  extent  that  mere
accessibility, or targeting inferred from lack of geo-blocking, underlies the CJEU’s
reasoning, that either rejects or inverts the targeting test.

The UK position

The Anne Frank judgment opens up a post-Brexit divergence of principle with the
UK. Five years ago the Court of Appeal in TuneIn [2021] EWCA Civ 441 applied
the CJEU’s well known intellectual property targeting caselaw to the copyright
CTP right:

“…the internet  is  global  and users  in  the UK can,  in  the absence of  geo-
restriction, access websites hosted, and content posted on or streamed from
such  websites,  from  anywhere  in  the  world.  Intellectual  property  rights,
however, are territorial. At least in the case of copyright and similar rights and
trade marks, the CJEU has held that accessibility of a website from a Member
State is not sufficient to give rise to an infringement of rights conferred by the
law of that State, and that the relevant act must be targeted at that State: see
[L’Oréal v eBay [2011] (trade marks), Donner [EU:C:2012:370] (copyright) and
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Football Dataco v Sportradar [EU:C:2012:642] (database right)]. This case law
has  been applied  in  this  jurisdiction  to  communication  to  the  public:  EMI
Records Ltd v British Sky Broadcasting Ltd [2013] EWHC 379 (Ch).

The principle is clear: mere accessibility is not sufficient. Nor, it follows, can a
website be inferred to be targeting a country by reason of not geo-restricting.
That would be mere accessibility in a different guise. (The Donner case, to be
clear,  concerned the copyright  distribution right,  which is  separate from the
communication to the public right.)

The status of targeting as a prior threshold condition is well illustrated in Birss J’s
(as he then was) first instance judgment in TuneIn:

“I will address [targeting] first because if TuneIn does not target the UK then
UK copyright is not engaged at all.” [15]

That  fundamental  territoriality  point  (subsequently  endorsed by  the  Court  of
Appeal) is obscured in the CJEU’s approach of combining the Hoge Raad’s first
question with consideration of substantive CTP law. None of the CJEU caselaw on
targeting and the territoriality of IP rights relied on by the Court of Appeal is
mentioned in the Anne Frank judgment.

In the context of trade marks, the UK Supreme Court in Lifestyle Equities v
Amazon [2024] UKSC 8 summarised the rationale for the targeting test:

“Led by the CJEU, EU jurisprudence has sought to chart a safe course between
the Scylla of watching trade mark protection become entirely illusory in the
context  of  internet  marketing  and  sale,  and  the  Charybdis  of  creating  an
exorbitant  and  unprincipled  extension  into  the  international  sphere  of  the
territorial jurisdiction to protect trade marks. It has done so by reference to two
separate concepts. The first is by treating the advertisement and offering for
sale of branded goods in a way which is targeted at a protected territory as a
use of the mark in the targeted territory. …”

The CJEU in Anne Frank justified its conclusion in para 50:

“a [state of  the art  geo-blocking]  measure serves to ensure a fair  balance
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between, on the one hand, the interest of the rightholder in his or her work not
being freely accessible in the Member States in which he or she still has an
exclusive and inexhaustible right to authorise or prohibit any communication of
the work to the public under Article 3(1) and (3) of Directive 2001/29 and, on
the other  hand,  the interest  of  any third  party  in  making the work freely
accessible online free of charge in the Member States in which the work is in
the public domain as well as the public’s interest in enjoying such access in
those Member States, in accordance with both the freedom of expression and
the freedom of information.”

However, that recitation of balancing factors appears to assume the conclusion
that the legitimate interest of the rightholder is in restraining mere accessibility
cross-border. In any event it does not explain why an approach that the CJEU has
applied to other territorial intellectual property rights is not appropriate for the
copyright CTP right.

Whatever the precise reasoning that may underlie it, the CJEU judgment in Anne
Frank is for the moment the leading authority on the cross-border aspects of the
communication to the public right within the EU. As for the UK courts, as a
general matter they are not bound to follow new CJEU judgments although they
may have regard to them. However, in any event the formal precedential status of
the Court of Appeal judgment in TuneIn applying targeting is not altered by the
CJEU judgment.

Graham Smith is writing in his personal capacity and opinions expressed are his
personal opinions.
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HCCH  Draft  Text  of  a  Future
Convention  on  Parallel
Proceedings and Related Actions
This  post  follows  up  on  our  earlier  observations  on  the  public  consultation
responses to the HCCH Draft Text of a future Convention on Parallel Proceedings
and Related Actions. At the time our overview was prepared, the response of the
German Judges Association was not yet available to us among the consultation
materials on the HCCH website and could therefore not be included. It has since
been made available, and we would like to take this opportunity to briefly add its
key points to the discussion, notwithstanding that there are still coming up new
responses such as the ones by Jonathan Mance (UK) – „Former Deputy President
of UK Supreme Court, Co-Chair of the LC Advisory Committee”, the International
Association of Consumer Law (IACL) or the Philippine Women Judges Association.
We will leave it to others to comment on these.

I.    Support in principle

The German Judges Association supports, in principle, the idea of an international
instrument on parallel proceedings. This corresponds to the broad overall support
for the project identified in our earlier overview. A uniform framework could
promote legal certainty and predictability in cross-border litigation beyond the
Brussels Ia Regulation.[1]

At the same time, the response is cautious as to whether the current Draft Text
can actually  meet  these expectations,  not  least  in  view of  constitutional  and
European standards of access to justice and the right to be heard before the
competent court.[2] Its concern is therefore not directed against international
coordination as such, but against a coordination mechanism that may rely too
heavily on discretion.

II. The core concern: discretion instead of predictability

The central point of the response concerns the relationship between predictability
and discretion. From the perspective of German judicial practice, the Draft Text
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risks  replacing  the  predictability  of  jurisdiction  with  judicial  discretion.  The
Association stresses that German and European civil procedure have traditionally
relied on clearly defined jurisdictional rules. These rules allow the parties to know
in  advance  which  court  is  competent.  According  to  the  Association,  this
predictability is closely linked to legal certainty, litigation costs, time efficiency
and the parties’ right to be heard before the court determined by law.[3]

Against  this  background,  the  Association  views  the  proposed  mechanism  of
Articles  9  and  10  of  the  Draft  Text  with  particular  scepticism.  The  “more
appropriate  court”  test  is  seen  as  introducing  a  forum non  conveniens-type
assessment into a legal environment in which such a discretionary displacement
of  jurisdiction  is  not  familiar.[4]  From this  perspective,  the  concern  is  also
constitutional in nature: jurisdiction should be sufficiently determined by law and
should not depend too heavily on a later judicial balancing exercise.[5]

The Association therefore points out that the assessment of the more appropriate
forum could establish a time-  and cost-consuming preliminary procedure and
significantly  slow  down  proceedings,  since  several  examination  steps  would
precede the court’s review of the merits.[6] This concern is reinforced by the
practical  uncertainty  surrounding  the  connecting  factors,  which  are  new  to
German judicial practice and whose application would first have to be developed
by the courts.[7] The Association also warns that the connecting factors in Article
10  may  lead  to  an  inequality  of  arms  between  natural  and  legal  persons,
especially in light of changing business relations, complex corporate structures
and increasingly globalised transnational operations.[8] Against this background,
the Association sees a  risk that  the mere possibility  of  another forum being
considered more convenient could lead to more satellite litigation and forum
shopping than today.[9]

III. What should be done instead?

The German Judges Association therefore pleads for a more rule-based solution.
The Draft Text should not replace jurisdictional rules with a broad assessment of
the “better” forum, but should preserve the predictability of clear jurisdictional
criteria.[10]

In particular, the Association welcomes the idea that the court first seised should
generally be the court to proceed where Articles 6 to 8 of the Draft Text do not



resolve the conflict.[11]  More specifically,  it  suggests examining whether the
court  first  seised could  be  treated as  a  clearly  appropriate  forum where its
jurisdiction  is  based on  established jurisdictional  rules.[12]  This  would  come
closer to the Brussels Ia model, which combines priority with foreseeability.

At  the same time,  if  connecting factors are retained,  they should be framed
narrowly and precisely. The suspension of proceedings under Article 9 should also
not  be  mandatory.[13]  Connecting  factors  should  guide  the  allocation  of
proceedings, not open the door to a general forum non conveniens-style balancing
exercise.

In short: legal certainty should remain the rule; discretionary correction should
be limited and exceptional.

IV.  Concluding remark

The response of the German Judges Association usefully complements our earlier
overview.  It  confirms support  in  principle  for  an international  instrument  on
parallel proceedings, but adds a note of caution from the perspective of German
judicial practice. Its central concern is that coordination should not come at the
expense of  legal  certainty and foreseeability.  This  is  particularly  relevant for
Articles 9 and 10 of the Draft Text, which should remain sufficiently rule-based
and compatible with constitutional and European procedural standards.

[1] See Submission by the German Judges Association, Response to Question 1.1.

[2] Ibid.

[3] Ibid.

[4] Ibid., Response to Question 8.1.

[5] Ibid.

[6] Ibid., Response to Question 7.2 and 8.1.

[7] Ibid., Response to Question 1.1 and 8.2.

[8] Ibid., Response to Question 7.3.

[9] Ibid., Response to Question 13.3.



[10] Ibid., Response to Question 1.1 and 8.3.

[11] Ibid., Responses to Questions 7.1.

[12] Ibid., Responses to Questions 8.1.

[13] Ibid., Responses to Questions 8.1 and 8.3.

Private  International  Law
Dimensions  of  Singapore’s  New
Legislation  to  Combat  Online
Harms
Guest post by Professor YEO Tiong Min, Yong Pung How Chair Professor of Law,
Yong Pung How School of Law, Singapore Management University

Much has been in the news about governmental endeavours to protect children
from the ills of social media, which has partially eclipsed the equally important
issue of social media being used to cause online harms to both the young and not
so young alike. The Online Safety (Relief and Accountability) Act 2025 (OSRAA)
came into effect in Singapore on 29 June 2026, with the objective to strengthen
the protection of victims against various types of emerging online harm, including
intimate image abuse, image-based child abuse, doxxing, online harassment, and
online stalking. The statute established the Online Safety Commission that can
make  orders  to  hold  accountable  those  who  post  harmful  content
(Communicators), control the hosting of the harmful content (Administrators), or
host the harmful content (Platforms).

In addition to regulatory orders, the OSRAA provides civil law relief to victims by
imposing duties on: (a) Communicators (not to communicate, publish or engage in
conduct relating to specified online harm); (b) Administrators (not to create, set
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up, or administer online locations that facilitate the conduct of online harm with
intention or knowledge that such harm would ensue,  and to take reasonable
measures  to  address  such  harms  upon  notification);  and  Platforms  (to  take
reasonable measures to address specified online harms upon notification). Victims
can seek civil remedies, including damages and injunctions, from the Singapore
court.

Online  harms  inevitably  happen  in  the  borderless  world  of  electronic
communications. Of significance to private international law are the following
provisions in the OSRAA:

Tort treated as taking place in Singapore

For the purposes of any proceedings for a tort under Part 10, 11 or 12,101.
that tort is to be treated as having taken place in Singapore if any act or
omission or any part of an act or omission that is an element of the tort
—

(a)         was initiated or occurred in or from Singapore;

(b)         is perceived by one or more persons in Singapore; or

(c)         caused damage, loss or harm suffered in Singapore.

 

Limits to exclusion of liability

102.—(1)  This Act has effect despite any provision or term to the contrary in
any contract, agreement or notice and any provision or term in a contract,
agreement or notice is void if and to the extent that —

(a)         it is inconsistent with Part 11 or 12;

(b)         it purports to exclude or limit the jurisdiction of the courts of Singapore
for a  claim made under Part 11 or 12; or

(c)         it purports to prevent a person from making a claim under Part 11 or
12.

(2)   Subsection  (1)  does  not  apply  to  a  provision  or  term of  a  contract,



agreement  or  notice  that  is  fair  and  reasonable  having  regard  to  the
circumstances which were, or ought reasonably to have been, known to or in
the contemplation of the parties when the contract, agreement or notice was
made.

(3)  In determining for the purposes of subsection (2) whether a provision or
term of a contract, agreement or notice is fair and reasonable, the court is to
take into consideration the prescribed matters.

(4)   To avoid doubt,  section 26(1) of  the Electronic Transactions Act 2010
(which relates to the limitation of liability of network service providers) does
not apply in relation to any liability under the provisions of Part 12 or 13 in
relation to the liability of an online service provider.

Section 101

Section 101 is  clearly  intended to  affect  private  international  law,  since the
concept  of  the  place  of  the  tort  has  no  legal  significance  within  Singapore
domestic  law.  The  substantive  tortious  duties  are  enumerated  in  Parts  10
(Communicators), 11 (Administrators) and 12 (Platforms). Section 101 situates
the relevant statutory tort within Singapore upon the occurrence of any one of the
disjunctive connections in subsections (a), (b), and (c). The connections in (a) and
(c)  are  standard  ways  to  measure  the  connections  of  a  tort  to  a  particular
jurisdiction,  but  there  is  no  weighing of  these  factors  against  countervailing
factors  pointing elsewhere.  Further,  the connection in  section 101(b)  can be
pretty tenuous. There is clear intention to locate the tort in Singapore so long as
there is some connection with Singapore. Section 101 has significant implications
for both jurisdiction and choice of law analysis.

The Singapore court has in personam jurisdiction over defendants who are served
in Singapore, or who are served outside Singapore with the permission of the
court. Permission for service out of jurisdiction may be granted when: (a) the
claim has sufficient nexus with Singapore; (b) Singapore is the forum conveniens;
and (c) there is a serious issue to be tried on the merits. Locating the tort in
Singapore immediately secures a sufficient nexus with Singapore by reinforcing
the  tort  gateway  (which  strictly  only  requires  a  tort  to  occur  partially  in
Singapore),  although  sufficient  nexus  can  already  be  established  simply  by
invoking a power of the court under a Singapore statute (which will be the case



here). Moreover, it triggers a presumption that Singapore is forum conveniens.
This is not a legal presumption but a factual one arising from the likelihood of the
location of the events, evidence and witnesses as well as the applicable law (more
on this below) being of significance in the evaluation of the forum conveniens
question. Thus, this presumption may not be a high hurdle to the defendant who
wishes to object to the Singapore court exercising jurisdiction if the connections
to  Singapore  are  otherwise  fragile.  The  legislative  intention  of  the  scope  of
protection of the administrative measures (ie, orders made by the Online Safety
Commission) is clear: only Singapore citizens, permanent residents, and persons
with  a  prescribed  connection  with  Singapore  (eg,  legal  migrant  workers  in
Singapore) can raise a complaint to the Commission. It is indicative, however,
that even though there is no express limitation in the statutory tort provisions, the
primary  legislative  target  of  protection  by  the  tortious  duties  are  people
connected with Singapore. Forum conveniens becomes the critical tool for the
Singapore court to sieve out cases with minimal connections with Singapore, in
particular cases where a foreigner is opportunistically seeking to take advantage
of the Singapore statute to make OSRAA tort  claims against  another foreign
entity.

Under Singapore private international law, the choice of law rule for torts is
double actionability subject to a flexible exception. The claim must succeed as a
tort under domestic law (in this case, OSRAA), and civil liability in respect of the
same claim must also be made out under the law of the place of the tort. Where
section 101 applies to deem Singapore to be the place of the tort, the second limb
of double liability will be tested under Singapore law. The result is that Singapore
law will apply exclusively to the tort so long as one of the connections under
section 101 is made out under the general rule of double actionability. Given
especially the span of section 101(b), it will be a rare case brought before the
Singapore court that will not trigger section 101. In such a rare case, the common
law test of substance of the tort will determine where the tort occurred instead.
This requires an evaluation of the connections of the events constituting the tort
to  determine where  in  substance the  tort  occurred.  If  even the  section  101
connections are not satisfied, then it is highly unlikely that the tort will be found
to have occurred in substance in Singapore. In the eventuality that the tort is
found to have occurred outside Singapore (assuming it is not already filtered out
through forum non conveniens), double actionability will require civil liability to
be satisfied under the foreign law of the place of the tort in addition to the OSRAA



under  Singapore law (as  the  law of  the  forum),  and it  will  be  unlikely  that
Singapore law can displace foreign law under the flexible exception given the
paucity of connections with Singapore. The result is that the claimant can only
recover the common denominator between the law of the forum and the law of the
foreign place of the wrong.

Insofar as the tort is located in Singapore, there remains the possibility of the
flexible exception being invoked to apply the law of a foreign country with the
closest connection to the parties and the tort,  displacing Singapore law. The
flexible exception will be invoked only in exceptional circumstances where the
connections with Singapore are so fortuitous that the application of the general
rule of double actionability will lead to serious injustice to the parties. Thus, in
most cases involving victims with connections in Singapore, the Singapore court
is likely to have and exercise jurisdiction, and to apply OSRAA to the facts.

This  is  consistent  with  the  intention  of  Parliament  to  protect  residents  of
Singapore. The operation of section 101 appears to have the practical effect of
imbuing the OSRAA torts with the character of overriding forum mandatory rules
that will apply to all cases with specified connections to Singapore, albeit under
the  cloak  of  connecting  factor  design.  This  technique,  rather  than  a
straightforward forum mandatory rule approach, leaves a safety valve for the
courts to apply foreign law in exceptional cases. Thus, the important work of
drawing  the  limits  to  the  extraterritorial  reach  of  the  OSRAA is  left  to  the
judiciary  applying  private  international  law,  at  both  the  jurisdictional  (forum
conveniens) and the choice of law (exception to double actionability) levels.

This deliberate general overriding effect over otherwise connected foreign legal
systems arises from a powerful legislative concern to protect victims of online
harms, as well as a legitimate concern that foreign laws may not have adequate
rules to protect victims of online harm given the novelty and scale of such harms
committed using new technologies. However, one problem that could emerge in
the future is where a connected foreign law provides stronger protection to the
victim than the OSRAA. In such a case, Section 101 will result in the lower level of
protection under Singapore law being afforded to the victim, even if the foreign
law would be applicable under the common law if the section had not existed
(provided the law of the place of the wrong applies to the exclusion of the law of
the forum under the flexible exception, or if the Singapore court decides to excise
the law of the forum limb of double actionability in an exercise of judicial law



reform). The simple solution is to sue outside Singapore, but this type of choice of
law arbitrage requires wherewithal beyond the means of most victims. Second, in
endorsing – albeit impliedly – the place of the wrong as the connecting factor for
torts, the legislation may impede further judicial development of this aspect of the
common law choice of law rule. It will not be an obstacle to the removal of the law
of the forum limb (as the Canadian and Australian courts have done), but it may
prevent  further  consideration  of  alternatives  to  the  place  of  the  tort  as  a
connecting  factor  (even  though  it  remains  as  the  sole  connecting  factor  in
Canadian and Australian torts choice of law). A connecting factor relying on the
concept of locating a tort in a physical place appears increasingly out of touch
with the realities of human interactions in the modern world.

Another possible interpretation of section 101 is that it sets out the connecting
factors for a unilateral choice of law rule for the application of the OSRAA torts,
displacing the common law multilateral approach to the extent that the statute
applies. This will also lead to the application of Singapore domestic law once any
connection in section 101 is found. However, there is no flexible exception in this
statutory choice of law rule. The language of the provision does not direct the
application of Singapore law; it modifies the meaning of the connecting factor of
the place of the tort by replacing the common law test of the substance of the tort
with a statutory test, a connecting factor which has been clearly established as
part of Singapore private international law for torts. The statutory language is
more consistent with legislative intention to ride on the common law multilateral
choice of law approach, and there is nothing in the Parliamentary materials to
suggest the contrary.

Section 102

Section 102 is directed at the issue of Administrators and Platforms excluding or
limiting potential liability under the OSRAA by the use of contractual terms or
non-contractual notices. Beyond standard exclusion of substantive liability clauses
and notices, the section also catches exclusions practically effected by means of
an arbitration clause, an exclusive choice of foreign court agreement or even a
mediation agreement that takes the dispute out of the reach of the Singapore
courts (section 102(1)(b)). Whether this is indeed the effect will depend on what
remedies  are  available  in  the  alternative  forum,  and  whether  mediation
agreements  which  normally  only  impose  temporary  restraint  on  recourse  to
courts will have that effect may depend on the terms of the agreement and the



underlying factual matrix. Exclusion cannot, however, be done using a choice of
foreign law clause as party autonomy is not recognised under the Singapore torts
choice of law rule in its present form. Section 102 also prevents Administrators
and Platforms from invoking the protection, found in the Electronic Transactions
Act, against liability as a network service provider. Nevertheless, section 102
allows for exclusion or limitation of liability where it is fair and reasonable in the
circumstances at  the time of  the contract  or  notice,  taking into account  the
relative bargaining positions of the parties and the extent to which the term or
notice makes it more convenient or cost-effective to resolve the dispute between
the parties (as prescribed pursuant to section 102(3)).

The question arises whether Section 102 applies when the contract containing the
relevant term excluding or limiting liability is governed by foreign law. Nothing in
Section 102 expressly renders the provision to be an international or overriding
mandatory rule that will apply irrespective of the relevance of foreign law by
choice of law analysis. The concept of evasion has very limited application in
Singapore private international law. A contract is governed by the law expressly
or impliedly chosen by the parties provided the choice is legal, bona fide and not
against public policy. In the absence of party choice, a contract is governed by the
system of law objectively most closely connected with the contract. Circumvention
has a residual role in contract choice of law where a choice of law by the parties
may not be given effect to if the sole purpose of the choice is to evade the rules of
the otherwise applicable foreign law (ie, a non-bona fide choice). This limitation
has never been applied in Singapore law, as it is improbable that parties’ choice
has only a single and evasive purpose. In any event, the likely consequence is that
the contract will be governed by the objective proper law rather than the law of
the forum.

The choice of law approach to contractual defences against tortious liability lacks
clarity under Singapore private international law. The general approach to the
contractual exclusion or limitation of tort liability was advocated in O. Kahn-
Freund, “Delictual Liabiity and the Conflict of Laws” (1968) 11 Hague Recueil 1 at
142-145 and endorsed in P.M. North, “Contract as a Tort Defence in the Conflict
of Laws” (1977) 76 ICLQ 914 at 922 et seq:  whether tort liability allows for
exclusion or limitation at all is a question of admissibility of the contract defence
which is a tort issue, while the validity of the contract term in question raises a
contract issue. On the premise of Singapore law applying to the substantive tort



liability, whether liability under the OSRAA can be limited or excluded raises a
question of tort governed by Singapore law, so Section 102 is engaged as the
applicable law to the issue. This is clearly the correct approach when it is a notice
rather than a contract term that is the agent of exclusion or limitation. However,
in  the  case  of  contractual  exclusion  or  limitation,  the  applicable  law of  the
contract is still relevant to govern the validity of the clause. This in turn raises the
further characterisation question: do the conditions of validity under section 102
(reasonableness) raise questions of admissibility or validity? That they set limits
to party autonomy might incline towards a contractual characterisation, but the
limits are dictated by policies in tort law. Arguably they go to the admissibility of
the defence to the extent that they are designed to safeguard the principles of tort
liability  (Kahn-Freund,  supra,  at  144).  On this  view,  foreign  law has  limited
significance  under  section  102.  The  only  role  for  foreign  law  would  be  to
determine  contractual  validity  per  se  (ie,  whether  subject  to  duress,
misrepresentation, etc), and there is no need to resort to forum mandatory rule
reasoning to apply section 102.

On the other hand, the Singapore court may take a leaf from the majority of the
English Court of Appeal in Sayers v International Drilling Co NV [1971] 1 SLR
1176 to characterise the contractual defence to tort liability as a contractual
issue,  and  apply  the  proper  law of  the  contract.  This  may  be  a  compelling
argument in the case of a dispute resolution clause because the exclusion will
clearly arise from a contractual promise not to sue in the Singapore court. It is
uncontroversial under Singapore private international law that the validity of a
choice of court or arbitration clause is governed by the law applicable to the
clause as a contract issue (except under the Hague Convention on Choice of Court
Agreements  2005  where  the  private  international  law  of  the  chosen  court
applies). On this approach, Administrators and Platforms might rely on dispute
resolution clauses governed by foreign law to take themselves out of the reach of
OSRAA  by  taking  the  case  out  of  the  Singapore  jurisdiction.  Outside  of
international  conventions,  two  responses  are  possible.  First,  the  effect  of  a
jurisdiction agreement on the jurisdiction of the Singapore court is a matter of
procedure governed by the law of the forum and thus section 102 applies. Second,
section 102 may be interpreted as a mandatory and overriding provision, or as a
source  of  fundamental  public  policy,  in  order  to  give  effect  to  the  strong
protective policy of the OSRAA. Thus, the Singapore court is likely to test any
dispute resolution clause that has the practical effect of limiting or excluding tort



liability under the OSRAA for enforceability under Section 102, in addition to
assessing its contractual validity under the law applicable to the clause.

Finally,  international  conventions  may  also  be  engaged in  the  application  of
Section 102. The Singapore Convention on Mediation (2018) is not relevant at this
point because it only applies to the resulting settlement agreements and not to
the validity or enforcement of mediation agreements. The Hague Convention on
Choice of Court Agreements (2005) is unlikely to be activated by a choice of court
agreement  in  this  context  because  consumer  contracts  are  out  of  scope.
Singapore  did  not  make  a  reservation  to  exclude  non-commercial  cases  in
acceding to the New York Convention (1958), so it can apply. In the rare case that
the  Hague  Convention  should  apply,  and  in  a  case  where  the  New  York
Convention applies, recourse will likely be made to Singapore public policy to
justify applying section 102 to determine whether the clause is null and void. Non-
arbitrability  arguments  may  be  also  invoked  in  the  case  of  the  New  York
Convention, but it is unlikely that Parliament intended to exclude arbitration of
OSRAA tort  disputes  altogether  given the possibility  of  upholding the clause
within  the  bounds  of  Section  102.  In  any  event,  under  Singapore  private
international law, arbitrability at the jurisdiction stage is governed by the law
applicable to the arbitration agreement and the law of the seat (though non-
arbitrability may also arise as a defence at the subsequent enforcement stage).
For a foreign-seated arbitration agreement governed by foreign law, the only
practical  argument for  the victim is  that  the agreement is  null  and void for
contravention  of  the  public  policy  of  the  forum.  Statute  can be  a  source  of
common  law  public  policy.  Whether  Singapore  public  policy  is  actually
contravened on the facts will however depend on the parameters in section 102.


