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THE EU PATENT SYSTEM:

THE EUROPEAN PATENT WITH UNITARY EFFECT AND THE UNIFIED
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9.00 – Registration of participants

9.15 – Welcome speeches:

Prof. Marcello Fontanesi – Rector, University of Milano-Bicocca

Dr. Fabrizio Spada – Director, European Commission Representation, Office in
Milan

 

9.30 – Morning session:

The Substantive Law

Chair: Prof. Dr. Hanns Ullrich (MPI München)

 

Michael  König  –  Head of  Unit,  Industrial  Property,  DG Internal  Market,  EU
Commission 

The Long Road from EC Patent to Patent with Unitary Effect: Potentials
and Challenges Ahead

Prof. Fausto Pocar – University of Milan, International Criminal Tribunal for the
former Yugoslavia
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La cooperazione rafforzata in materia di brevetti e il controllo della Corte
di giustizia UE (The Enhanced Cooperation on Patents and the Control by
the CJEU)

Prof. Giovanni Guglielmetti – University of Milano-Bicocca

Natura e contenuto del brevetto con effetto unitario (The Legal Nature
and the Content of the Patent with Unitary Effect)

10.30-10.50  Coffee-break

Prof. Manuel Desantes Real – University of Alicante, Former Vice-President EPO

The European Patent with Unitary Effect and the European Patent Office

Prof. Vincenzo Di Cataldo – University of Catania

La  concorrenza  di  discipline  di  fonte  diversa  nel  brevetto  ad  effetto
unitario (Concurring Sources of Law in the Legal Regime of the Patent
with Unitary Effect)

Prof. Giandonato Caggiano – University of Roma Tre

La collocazione normativa delle disposizioni di diritto sostanziale e la loro
interpretazione  pregiudiziale  (The  Legal  Frame  for  Substantive  Law
Provisions and their Referral to the ECJ for Preliminary Ruling)

12.00 – Interventions

Dr. Francesco Macchetta – IP Director, Bracco Imaging

 

14.30 – Afternoon session:                                                                           

The Judicial Frame

Chair: Prof. Riccardo Luzzatto (University of Milan) 

Prof. Marta Pertegás – First Secretary, Hague Conference of Private International
Law, The Hague

The Institutional Framework for the Enforcement of European Patents



and  European  Patents  with  Unitary  Effect:  a  View  from  the  Hague
Conference

Prof.  Roberto  Baratta  –  University  of  Macerata,  Legal  Advisor,  Permanent
Representation of Italy in Brussels

La natura del Tribunale unificato tra tribunale nazionale «comune agli
Stati» e tribunale internazionale (The Unified Patent Court between a
National Court “Common to the Member States” and an International
Court)

Dr. Marina Tavassi – President of the IP Specialised Section, Milan Tribunal

Le  Rules  of  Procedure  e  i  rapporti  tra  Tribunale  unificato  e  giudice
nazionale (The Rules of Procedure and the Relations between the Unified
Patent Court and National Courts)

15.45-16.10  tea-break

Prof. Costanza Honorati – University of Milano-Bicocca

Il  diritto  applicabile  dal  Tribunale  unificato:  diritto  UE,  diritto
internazionale, diritto interno (The Law Applicable by the Unified Patent
Court: EU Law, International Law, National Law)

Prof. Marco Ricolfi – University of Turin

La ‘biforcazione’ tra azioni di validità e azioni di contraffazione: ragioni
teoriche  e  problemi  applicativi  –  (‘Bifurcation’  of  Revocation  and
Infringement  Actions:  Theoretical  Reasons  and  Practical  Problems)

Dr. Micaela Modiano – European Patent Attorney

Il ruolo del patent attorney di fronte al Tribunale unificato (The Role of
Patent Attorneys Before the Unified Patent Court)

17.30 – Interventions and discussion

Dr. Francesca Ferrari – University of Insubria

Dr. Benedetta Ubertazzi – University of Macerata



Dr. Lidia Sandrini – University of Milan

18.30 – Closing of the Conference

Scientific Coordinator: prof. Costanza Honorati

The Conference will be held in English and in Italian. Simultaneous translation
will be provided.

For further information, please contact  costanza.honorati@unimib.it  

Second  Issue  of  2013’s  Belgian
PIL E-Journal
The second issue of the Belgian bilingual (French/Dutch) e-journal on private
international law Tijdschrift@ipr.be / Revue@dipr.be was just released.

The journal essentially reports European and Belgian cases addressing issues of
private international law, but it also offers academic articles. This issue includes
two:

Herman  VERBIST  –  Transparency  In  Treaty  Based  Investor  State
Arbitration – The Draft Uncitral Rules on Transparency
Thalia KRUGER en Britt MALLENTJER – Het kind dat een voldongen feit
is

UK  Supreme  Court  Rules  on
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Service Abroad
On June 26, the UK Supreme Court delivered its judgment in Abela and others
(Appellants) v Baadarani (Respondent)

The Court issued the following press summary.

JUSTICES: Lord Neuberger (President), Lord Clarke, Lord Sumption, Lord Reed,
Lord Carnwath

BACKGROUND TO THE APPEAL

This  case  concerns  the  circumstances  in  which  a  court  may make an order
retrospectively declaring that steps taken by a claimant to bring a claim form to
the attention of a defendant should be treated as good service.

On 30 April 2009, Mr Abela and his two companies brought a claim for damages
for fraud against Mr Baadarani in connection with a contract for the purchase of
shares in an Italian company which the appellants contend were worthless, or
were  worth  far  less  than  the  amount  for  which  they  were  purchased.  In
September  2009,  permission  was  granted  for  the  claim  form  and  all  other
documents to be served on Mr Baadarani at an address at Farid Trad Street in
Beirut, Lebanon. No relevant bilateral treaty on service of judicial documents
existed between the UK and Lebanon, and the Hague Service Convention was not
applicable. Time for serving the claim form was extended until 31 December 2009
and permission was granted, if necessary, to serve Mr Baadarani personally at the
Farid Trad Street address. The appellants gave evidence that they had used a
notary  to  seek  to  serve  Mr  Baadarani  at  the  Farid  Trad  Street  address  by
instructing a service agent or clerk to attend that property over a period of four
consecutive days. Mr Baadarani could not, however, be found. He denies that he
has ever lived at the Farid Trad Street address.

On 22 October 2009 a copy of the claim form and other relevant documents were
delivered to the offices of Mr Baadarani’s Lebanese lawyer in Beirut, Mr Azoury.
That method of service had not been authorised by the judge and it is accepted it
that was not good service under Lebanese law; Mr Azoury said that he had never
been given instructions to accept service of documents on behalf of Mr Baadarani
save  in  connection  with  certain  Lebanese  proceedings.  Mr  Azoury  gave  no
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indication of where Mr Baadarani could be served. Arabic translations of the
relevant documents were delivered to the Foreign Process Section of the High
Court in November 2009 together with certified translations. The appellants were
informed  in  December  2009  that  service  on  Mr  Baadarani  in  Lebanon  via
diplomatic channels could take a further three months. In April 2010, Lewison J
extended time for service of the claim form and granted permission for the claim
form to be served on Mr Baadarani by alternative means, namely via his English
or Lebanese solicitors. An application by the appellants that the steps already
taken to serve Mr Baadarani be treated as good service was adjourned. Service
was  subsequently  effected  by  alternative  means  on  Mr  Baadarni’s  English
solicitors in May 2010.

Mr Baadarani applied to set aside the various orders that had been made to
extend time for service of the claim form and also sought to set aside the order
permitting alternative service via Mr Baadarani’s English and Lebanese solicitors.
That application did not need to be determined because Sir Edward Evans-Lombe
made a declaration at the request of the appellants, pursuant to rules 6.37(5)(b)
and/or 6.15(2) of the Civil Procedure Rules (CPR), that the steps taken on 22
October 2009 constituted good service of the claim form. The Court of Appeal
reversed that decision and held that the various extensions of time for service of
the  claim  form  should  not  have  been  granted.  The  claim  was,  therefore,
dismissed. Mr Abela and the other appellants appealed to the Supreme Court.

JUDGMENT

The Supreme Court unanimously allows the appeal. Lord Clarke gives the leading
judgment.

REASONS FOR THE JUDGMENT

CPR 6.15(2) can be used retrospectively to validate steps taken to serve a
claim form even if the defendant is not within the jurisdiction [21, 22].
Orders under CPR 6.15(1) and (2) can be made only if there is “good
reason” to do so. The judge’s conclusion that there was a good reason to
make an order under 6.15(2) constituted a value judgment based on an
evaluation of a number of different factors. An appellate court should be
reluctant to interfere with such a decision [23].
The Court of Appeal was wrong to say that the making of an order under



CPR 6.15(2) in a service out case is  an “exorbitant” power.  It  is  not
appropriate to say that such an order may only be made in “exceptional”
circumstances,  at  any rate  in  a  case in  which there is  no danger of
subverting any international convention or treaty. The test under CPR
6.15(2) is simply whether there is good reason to make such an order.
[33, 34, 45, 53].
CPR 6.15(2) applies only in cases where none of the methods of services
permitted by CPR 6.40(3) have been successfully adopted, including any
method of  service  permitted by  the  law of  the  country  in  which the
defendant is to be served. A claimant seeking an order under CPR 6.15(2)
is not, therefore, required to show that the method of service used was
good service under local law. The Court of Appeal was, in any event,
wrong to say that the judge had concluded that service of the documents
on Mr Azoury was good service under Lebanese law; if the judge had
reached that conclusion, there would have been no reason for him to
make an order under CPR 6.15(2) [24, 32, 46].
The only bar to the use of CPR 6.15(2), if otherwise appropriate, is the
rule, under CPR 6.40(4) that nothing in a court order may authorise any
person to do anything which is contrary to the law of the country where
the claim form is to be served. Although delivery of the claim form and
other documents to Mr Azoury was not good service on Mr Baadarani
under Lebanese law, it has not been suggested that it was contrary to
Lebanese law [24].
The mere fact that the defendant learned of the existence and content of
the claim form cannot without more, constitute a good reason to make an
order under CPR 6.15(2). That is, however, a critical factor. Service has a
number of purposes, but the most important is to ensure that the contents
of the document served are communicated to the person served. [36].
The fact that a claimant has delayed before issuing the claim form is not,
save perhaps in exceptional circumstances, relevant when determining
whether an order should be made under CPR 6.15(2). The focus must be
on the reason why the claim form cannot or could not be served be served
within the period of its validity [48].
The judge was entitled to conclude that an order under CPR 6.15(2) was
appropriate.  The  judge  correctly  took  account  of  the  fact  that  Mr
Baadarani, through his English and Lebanese lawyers, was fully apprised
of the nature of the claim being brought against him. The claim form and



other documents were delivered to him within the initial period of validity
of the claim form. He also took account of the fact that service in Lebanon
via diplomatic channels had proved impractical and that Mr Baadarani
was unwilling to cooperate by disclosing his address to the appellants.
Whilst Mr Baadarani had no obligation to disclose his address, his refusal
to cooperate was a highly relevant factor in determining whether there
was a good reason to make an order under CPR 6.15(2). The judge was
entitled to take the view that an order under CPR 6.15(2) was appropriate
notwithstanding the three and a half month delay between the issue of the
claim form and the application for permission to service the claim out of
the jurisdiction, and despite the fact that the claim against Mr Baadarani
may be time barred [37, 39, 40].

Land  Grabbing  in  Mubende-
Neumann (article)
Professor  Zamora  Cabot  continues  his  line  of  research  on  the  subject  of
multinational enterprises liability with this article (ckick here to download), where
he raids into a field of the out-most concern, such as that of land grabbing, over
the very significant case Mubende-Neumann.

After an introduction, Section I highlights some of the most relevant aspects of
the subject matter;  at  the same time it  indicates the working plan.  Then, in
Section II, the author implements a definition of the land grabbing phenomenon,
together with the trends over which an exponential growth has been based. Also,
some  basic  questions  such  as  those  of  property  titles  on  lands  and  their
surrounding problems, together with the influence of the right to food and the
right to land, are developed. This Section concludes by referring to regulatory
approaches  based  on  non-committal  attitudes  when  it  comes  to  facing  land
grabbing, and the special scrutiny it should undergo in connection with countries
either submerged or suffering from conflict situations, i.e., weak environments
where land grabbing problems may develop into human rights questions.
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Section  III  states  the  facts  and  legal  consequences  of  the  case  Mubende-
Neumann, a procedure of massive eviction that took place in Uganda in 2001,
where the Government, after signing an agreement with a firm of German origin,
expelled in a particularly brutal and violent way more than two thousand people
from the lands they occupied, and delivered them to a branch of the above-cited
corporation. These facts prompted a legal proceeding in Uganda, on the one
hand,  and  another  one  based  on  the  OECD  Guidelines  for  multinational
companies, on the other; both are exposed in the article in a synthetic way. The
author ends this Section by setting off the report drawn up by GI-ESCR on this
case  before  the  United  Nations  Human  Rights  Committee,  and  the  notes
addressed  by  the  Committee  to  Germany  (October  2012)  in  its  Concluding
Observation nº 16.

Section IV deals with the subject of the so-called “extraterritorial obligations” of
the  States,  explaining  their  precedents,  the  main  actors  implied  in  their
development, their legal framework (the Covenant of Civil and Political Rights
and  the  Covenant  on  Economic,  Social  and  Cultural  Rights,  as  the  most
outstanding among them). It also adresses the issue of how to conciliate these
obligations with extraterritorial laws.

The study ends up in Section V with some concluding reflections, critical remarks
adressed to the German authorities performance in the case under consideration
and, more generally, in all cases arising out of human rights violations on the part
of  the German multinational  corporations.  Still,  as a note of  hope,  the autor
underlines the increasing number of occasions in which the countries hosting
companies and investments are reacting in favour of the affected communities
through their institutional framework. As exemple, the Instance decision issued
by a  judge of  Kampala  in  the case Mubende-Neumann or,  just  as  well  very
recently,  that  of  the Supreme Court  in  India,  Comunidad Dongria  Kondh,  of
Orissa, in face of the mining colossus Vedanta. Two cases in which the fight both
affected communities undertook in defence of their rights turned to be decisive,
thus constituting a most important pattern and a valuable element for reflection
towards the future.



South African Constitutional Court
does it again
On 27 June 2013 South Africa’s constitutional court has ruled on two matters of
interest for specialists of private international law, specifically international civil
procedure.

In the first judgment, Government of Zimbabwe v. Fick and Others, the Court
ruled on the enforcement of a costs order granted by the Tribunal of the Southern
African Development Community (SADC). At the basis of the dispute was the
expropriation of  the land of  Zimbabwean farmers without  compensation.  The
Tribunal,  with  its  seat  in  Windhoek,  Namibia,  has  in  the  meantime  been
suspended due to the political row that followed this and other judgments.

When Zimbabwe refused to comply with the costs order, the farmers approached
the South African courts for registration and enforcement. Property belonging to
Zimbabwe, and situated in South Africa, was attached.

On the matter of immunity the Constitutional Court found:

“Zimbabwe’s agreement to be bound by the Tribunal Protocol, including article
32[on enforcement and execution],  constitutes an express waiver in terms of
section 3(1) of the Immunities Act. It is a waiver by Zimbabwe of its right to rely
on its sovereign immunity from the jurisdiction of South African courts to register
and enforce decisions of the Tribunal made against it.”

The  Constitutional  Court  ruled  that  the  common  law  rules  on  enforcement,
applicable  to  the  judgments  of  foreign  states,  had  to  be  extended  to  the
judgments granted by international tribunals.

 

The  second  judgment,  Mukaddam  v.  Pioneer  Foods  (Pty)  Ltd  and  Others,
concerned a class action against a number of producers of bread, based on anti-
competitive conduct. Mr Mukaddam was one of a number of bread distributors.
The  Competition  Tribunal  had  already  found  the  producers  guilty  of  anti-
competitive conduct and imposed fines. The High Court of the Western Cape and
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the refused certification, since many of the applicants were corporate entities and
since the courts found that the issues raised against the various respondents were
different.

In its judgment, Children’s Resource Centre Trust v Pioneer Food (delivered on
29 November 2012), the Supreme Court of Appeal grappled with the issue that
the South African Constitution allows class actions (in s. 38c), but that there is no
legislation on the matter.  The Court  stated:  “We are thus confronted with a
situation where the class action is given express constitutional recognition, but
nothing has been done to regulate it. The courts must therefore address the issue
in the exercise of their inherent power to protect and regulate their own process
and to develop the common law in the interests of justice.”

It  has  long  been  disputed  whether  class  actions  are  only  permitted  in
constitutional matters or also in civil matters. Therefore the claimants invoked
their right to access to food (s. 27,1b of the Constitution). The Court, however,
found that their right to access to the courts (s. 34) was sufficient to allow a class
action, as they would not be able to bring their claims as individual plaintiffs.
Moreover, the Court recognised the general possibility of civil class actions and
set down requirements for such actions, including certification. The Court set
down the elements that a court should use in the assessment of certification:

the existence of a class identifiable by objective criteria;
a cause of action raising a triable issue;
that the right to relief depends upon the determination of issues of fact, or
law, or both, common to all members of the class;
that the relief sought, or damages claimed, flow from the cause of action
and are ascertainable and capable of determination;
that where the claim is for damages there is an appropriate procedure for
allocating the damages to the members of the class;
that the proposed representative is suitable to be permitted to conduct
the action and represent the class;
whether given the composition of the class and the nature of the proposed
action a class action is the most appropriate means of determining the
claims of class members.

The Court subsequently allowed certification of one of the classes and refused
certification for the other in this particular case (the different classes related to
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different geographical areas of the country and different dates).

The standard set by the Supreme Court of Appeal was accepted by all parties, and
the Constitutional Court proceeded on that basis. The Court then found that the
factors laid down by the Supreme Court of Appeal had to be assessed in view of
the interests of justice and that the absence of one factor must not oblige a court
to refuse certification. The appeal was allowed on this basis. The South African
Courts are thus again developing the law of civil procedure.

A  New  Rule  of  Venue  for
Proceedings  involving  Foreign
Companies in Italy
Pietro Franzina is associate professor of international law at the University of
Ferrara.

The Italian Government has recently adopted a package of measures aimed at
stimulating growth and enhancing the efficiency of public administration (decree
No 69 of 21 June 2013). Some of these measures relate to civil procedure. One of
them is specifically concerned with litigation featuring a foreign element.

Under article 80 of the decree, where jurisdiction lies with Italian courts (be it
under  EU  rules,  international  conventions  or  domestic  provisions),  civil
proceedings involving a company whose seat is situated outside Italy may be
decided solely by the Tribunal of Milan, Rome and Naples. Milan shall  be in
charge of proceedings that would otherwise need to be commenced before the
courts of northern regions; Rome would do the same in respect of cases that
would normally be brought before the courts of central Italy, including Sardinia;
Naples will cover the southern part of the country, including Sicily.

The  new  provision  shall  apply,  in  principle,  to  all  proceedings  in  civil  and
commercial matters to which a foreign company is a party, provided the latter
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does not have a branch or an establishment with a permanent representative in
Italy. Multi-party proceedings involving but one foreign company shall likewise
fall within the scope of the rule. This shall include cases where a foreign company
is sued as a third party in an action on a warranty or guarantee: in this scenario,
should  the  original  proceedings  be  instituted  before  a  court  other  than  the
“major”  courts  mentioned  above,  both  the  original  and  the  third-party
proceedings shall be transferred – upon the request of the foreign company at
stake – to the competent “major” court.

By way of exception, the ordinary provisions on venue shall remain applicable in
matters  relating  to  consumer  contracts,  employment  contracts  and  social
security, as well as to proceedings to which an Italian administrative authority is a
party.

The new provision, it is submitted, shall not prevent an Italian court other than
the courts indicated above to entertain a claim where it is the court specifically
designated by a valid choice-of-court agreement. In matters governed by article
23  of  the  Brussels  I  regulation  (and,  tomorrow,  article  25  of  regulation  No
1215/2012), a different reading would actually defeat the purpose of the uniform
regime and should accordingly be disregarded as inconsistent with the primacy of
EU law. The same may be said of choice-of-court agreements governed by the
Lugano Convention of 2007, the respect for which is equally ensured by EU law
through article 216(2) of the TFEU.

Article 80 of the decree does not purport to affect the provisions governing venue
in respect of enforcement and insolvency proceedings.

The new rule  is  intended to  apply  to  proceedings  instituted on or  after  the
thirtieth day following the entry into force of the statute expected to convert the
decree into law. During the conversion procedure, due to be concluded by the end
of August, the provision might be amended by the Italian Parliament.

It is reasonable to expect that, further to the reform, Italian judges having a
particular  expertise  in  the  field  of  private  international  law  will  tend  to
concentrate in the “major” courts indicated above.

UPDATE – On 15 July 2013, the committees of the Italian Chamber of Deputies
charged with constitutional affairs and financial matters have jointly adopted a
resolution proposing, inter alia, to delete Article 80 of the decree altogether.

http://www.camera.it/leg17/824?tipo=A&anno=2013&mese=07&giorno=15&view=&commissione=0105#data.20130715.com0105.allegati.all00010


While the resolution does not represent in itself the final decision of the Italian
Parliament on the issue, it is now highly likely that the statute whereby the decree
will be converted into law will not include the new rule on venue. As a matter of
fact, a strong opposition against the new provision had appeared soon after the
decree was published, coming from different stakeholders, including the Italian
Bar Council.

Addresses  to  the  French  PIL
Committee, 2010-2012
The collection  of  the  addresses  to  the  French Private  International  Law
Committee (Comité français de droit international privé) during academic
years 2010-2011 and 2011-2012 was just published.

The committee is  addressed by four speakers each year,  typically two young
French academics, one practitioner and one foreign academic. The publication
includes non only the paper of the speaker, but also the debate which followed (all
in French). 

The last volume addressed the following topics: 

Cyril  NOURISSAT  :  La Cour de justice face aux règlements de coopération
judiciaire en matière civile et commerciale

Bénédicte  VASSALLO  :  La  réception  en  France  des  décisions  étrangères
d’adoption

George  A.  BERMANN  :  Les  questions  liminaires  en  arbitrage  commercial
international

Tristan AZZI : La volonté tacite en droit international privé

Sabine CORNELOUP  :  Les questions préalables de statut personnel dans le
fonctionnement des règlements européens de droit international privé
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Horatia MUIR WATT : Les enjeux de l’affaire Kiobel : le chaînon manquant dans
la mise en oeuvre de la responsabilité des entreprises multinationales en droit
international public et privé

Sandrine  CLAVEL  :  La  place  de  la  fraude  en  droit  international  privé
contemporain

Gabrielle  KAUFMANN-KOHLER  :  La  qualification  en  arbitrage  commercial
international

ECJ  Rules  on  Compatibility  of
Rules  on  Liability  of  Foreign
Parent  Companies  with  Freedom
of Establishment
On 20 June 2013, the Court of Justice of the European Union ruled in Impacto
Azul Lda v. BPSA 9 and Bouygues on whether national legislation which precludes
the  application  of  the  principle  of  the  joint  and  several  liability  of  parent
companies vis-à-vis the creditors of their subsidiaries to parent companies having
their seat in the territory of another Member State is contrary to the European
freedom of establishment.

The Case

On 28 July 2006, Portuguese corporations Impacto Azul and BPSA 9 concluded a
promissory contract for sale and purchase (‘the contract’) under which Impacto
Azul promised to sell  a new building to BPSA 9 and the latter undertook to
purchase it.  According to Impacto Azul,  BPSA 9 did not fulfil  its  contractual
obligations.  BPSA 9  was  100% owned  by  SGPS,  which  also  had  its  seat  in
Portugal,  and which was,  in  turn,  wholly  controlled  by  the  French company
Bouygues Immobilier, the parent company that managed all of the companies that
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formed  the  group.  Owing  to  the  economic  crisis  and  unfavourable  market
conditions, Bouygues Immobilier decided to withdraw from the project thereby
causing Impacto Azul to suffer losses caused by that withdrawal.

Following an attempt to reach an amicable settlement of the dispute with BPSA 9,
Impacto Azul brought before the Tribunal Judicial de Braga (District Court of
Braga) an action for damages against that company for non-performance of the
contract and claimed, inter alia,  that the breach of contract was attributable
primarily  to  SGPS  and  to  Bouygues  Immobilier,  as  parent  companies,  in
accordance  with  the  joint  and  several  liability  of  parent  companies  for  the
obligations of their subsidiaries under Portuguese law.

The defendants contended that joint and several liability of parent companies did
not apply to parent companies having their seat in another Member State under
Portuguese law.  Bouygues Immobilier  having its  seat  in  France,  it  could not
therefore be held liable vis-à-vis the creditors of BPSA 9.

Since that exclusion leads to a difference in treatment between parent companies
having their seat in Portugal and parent companies having their seat in another
Member State, Impacto Azul alleged an infringement of Article 49 TFEU.

The Judgment

Is  the  Portuguese  legislation  a  restriction  to  the  European  freedom  of
establishment?

35 It  should be pointed out  that,  having regard to the fact  that  the rules
concerning corporate groups are not harmonised at European Union level, the
Member States remain, in principle, competent to determine the law applicable
to a debt of a related company. Thus, Portuguese law provides for the joint and
several liability of parent companies vis-à-vis the creditors of their subsidiaries,
only  in  respect  of  parent  companies  having their  seat  in  Portugal.  As  the
Commission correctly points out, in circumstances such as those at issue in the
main proceedings, it is not contrary to Article 49 TFEU that a Member State
may legitimately improve the treatment of  claims of  groups present on its
territory (see, by analogy, Case 237/82 Jongeneel Kaas and Others [1984] ECR
483, paragraph 20).

36 Indeed, exclusion of the application of rules such as those in Article 501 of



the CSC to undertakings established in another Member State, pursuant to the
rules set out in Article 481(2) of the CSC, is not such as to make less attractive
the exercise, by parent companies having their seat in another Member State,
of the freedom of establishment guaranteed by the Treaty.

37 In any event, parent companies having their seat in a Member State other
than the Portuguese Republic may choose to adopt, through contractual means,
a system of joint and several liability for the debts of their subsidiaries.

Final Ruling:

Article 49 TFEU must be interpreted as not precluding national legislation,
such as that at issue in the main proceedings, which excludes the application of
the principle of the joint and several liability of parent companies vis-à-vis the
creditors of their subsidiaries to parent companies having their seat in the
territory of another Member State.

ECJ Rules on Impact of Opposition
to European Order for Payment on
Jurisdiction
On 13 June 2013, the Court of Justice of the European Union ruled in Goldbet
Sportwetten GmbH v.  Massimo Sperindeo (Case C 144/12)  on the impact  of
opposition to a European Order of Payment on jurisdiction under the Brussels I
Regulation.

European Orders for Payment are issued ex parte. Defendants are entitled to
oppose them. If  they do,  the case is  handled under traditional  rules  of  civil
procedure. An issue is whether defendants who merely oppose European Orders,
but do not challenge jurisdiction at the same time, submit to the jurisdiction of
the court which issued the European Order under Article 24 of  the Brussels
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I Regulation.

The Case 

On 19 April 2010, Mr Sperindeo, acting through his lawyer, lodged a statement of
opposition to the European order for payment within the prescribed time-limit.
The grounds for his opposition were that Goldbet’s claim was unfounded and that
the sum claimed was not payable.

Prompted by that statement of opposition, the Bezirksgericht für Handelssachen
Wien  referred  the  case  to  the  Landesgericht  Innsbruck  (Innsbruck  Regional
Court), taking the view that the latter court was the competent court for the
ordinary  civil  procedure  within  the  meaning  of  Article  17(1)  of  Regulation
No 1896/2006.

Before the Landesgericht Innsbruck, Mr Sperindeo pleaded, for the first time, a
lack of jurisdiction of the Austrian courts, on the ground that he was domiciled in
Italy. Goldbet contended that the Landesgericht Innsbruck had jurisdiction as the
court for the place of performance of the obligation to pay a sum of money, in
accordance with Article 5(1)(a) of Regulation No 44/2001. In any event, according
to Goldbet,  the Landesgericht  Innsbruck had jurisdiction under Article  24 of
Regulation  No  44/2001,  since  Mr  Sperindeo,  having  failed  to  plead  lack  of
jurisdiction when he lodged a statement of opposition to the European order for
payment in question,  had entered an appearance within the meaning of  that
article.

The Judgment

The ECJ ruled that the statement of opposition to the European Order can only
produce the effects prescribed by Regulation No 1896/2006.

29 [Regulation No 1896/2006] is not adversarial. The defendant will not be
aware that the European order for payment has been issued until it is served on
him. As is apparent from Article 12(3) of Regulation No 1896/2006, it is only
then that he is advised of his options either to pay the amount indicated in that
order to the claimant or to oppose the order in the court of origin.

30 The defendant’s option of lodging a statement of opposition is thus designed
to  compensate  for  the  fact  that  the  system  established  by  Regulation



No  1896/2006  does  not  provide  for  the  defendant’s  participation  in  the
European order for payment procedure, by enabling him to contest the claim
after the European order for payment has been issued.

31 However, where a defendant does not contest the jurisdiction of the court of
the Member State of origin in his statement of opposition to the European order
for  payment,  that  opposition  cannot  produce,  in  regard  to  that  defendant,
effects  other  than  those  that  flow  from  Article  17(1)  of  Regulation
No 1896/2006. Those effects consist in the termination of the European order
for  payment  procedure and in  leading –  unless  the claimant  has  explicitly
requested that the proceedings be terminated in that event – to the automatic
transfer of the case to ordinary civil proceedings.

33  It  will  also  be  recalled,  as  is  evident  from Article  16(1)  of  Regulation
No 1896/2006 and from recital 23 in the preamble thereto, that the defendant
may use the standard form set out in Annex VI to that regulation in order to
enter a statement of opposition to the European order for payment. That form
does not provide for the option of contesting the jurisdiction of the courts of the
Member State of origin.

The ECJ also held the European Order and proceedings following opposition are
separate. 

38  unlike  the  circumstances  giving  rise  to  that  judgment,  in  which  the
defendant had put forward arguments on the substance of the case in ordinary
civil proceedings, the arguments on the substance of the case were put forward
in  the  main  proceedings  in  this  instance in  the  context  of  a  statement  of
opposition to a European order for payment. Such a statement of opposition
coupled  with  those  arguments  cannot  be  regarded,  for  the  purposes  of
determining  the  court  having  jurisdiction  under  Article  24  of  Regulation
No 44/2001, as the first defence put forward in the ordinary civil proceedings
that follow the European order for payment procedure.

39 To consider such a statement of opposition as being equivalent to the first
defence would be tantamount to acknowledging, as the Advocate General noted
at point 36 of his Opinion, that the European order for payment procedure and
the subsequent ordinary civil  proceedings, in principle, constitute the same
procedure. However, such an interpretation would be difficult to reconcile with



the  fact  that  the  first  of  those  procedures  follows the  rules  laid  down by
Regulation No 1896/2006, whereas the second continues in accordance with
the rules of ordinary civil procedure, as is evident from Article 17(1) of that
regulation. Such an interpretation would also fail on account of the fact that
although – in the absence of any challenge to international jurisdiction by the
defendant – those civil proceedings take their course in the Member State of
origin, they will not necessarily be conducted in the same court as that in which
the European order for payment procedure is pursued.

Final Ruling:

Article 6 of Regulation (EC) No 1896/2006 of the European Parliament and of
the Council  of  12 December 2006 creating a  European order  for  payment
procedure, read in conjunction with Article 17 thereof, must be interpreted as
meaning that a statement of opposition to a European order for payment that
does not contain any challenge to the jurisdiction of the court of the Member
State  of  origin  cannot  be  regarded  as  constituting  the  entering  of  an
appearance  within  the  meaning  of  Article  24  of  Council  Regulation  (EC)
No 44/2001 of  22 December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters, and the fact that the
defendant has, in the statement of opposition lodged, put forward arguments
relating to the substance of the case is irrelevant in that regard.

European  Data  Protection
Authorities  Order  Google  to
Comply  with  European  Data
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Protection Laws
The French data protection authority has issued the following statement this
morning.
From  February  to  October  2012,  the  Article  29  Working  Party  (“WP29”)
investigated into Google’s privacy policy with the aim of checking whether it met
the requirements of the European data protection legislation. On the basis of its
findings, published on 16 October 2012, the WP29 asked Google to implement its
recommendations within four months.

After  this  period  has  expired,  Google  has  not  implemented  any  significant
compliance measures.

Following new exchanges between Google and a taskforce led by the CNIL, the
Data Protection Authorities from France, Germany, Italy, the Netherlands, Spain
and the United Kingdom have respectively launched enforcement actions against
Google.

The investigation led by the CNIL has confirmed Google’s breaches of the French
Data Protection Act of 6 January 1978, as amended (hereinafter “French Data
Protection Act”) which, in practice, prevents individuals from knowing how their
personal data may be used and from controlling such use.

In this context, the CNIL’s Chair has decided to give formal notice to Google Inc.,
within three months, to:

Define  specified  and  explicit  purposes  to  allow  users  to  understand
practically the processing of their personal data;
Inform users by application of the provisions of Article 32 of the French
Data Protection Act, in particular with regard to the purposes pursued by
the controller of the processing implemented;
Define retention periods  for  the personal  data  processed that  do not
exceed the period necessary for the purposes for which they are collected;
Not  proceed,  without  legal  basis,  with  the  potentially  unlimited
combination of users’ data;
Fairly collect and process passive users’ data, in particular with regard to
data  collected  using  the  “Doubleclick”  and  “Analytics”  cookies,  “+1”
buttons or any other Google service available on the visited page;
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Inform users and then obtain their consent in particular before storing
cookies in their terminal.

This formal notice does not aim to substitute for Google to define the concrete
measures to be implemented, but rather to make it reach compliance with the
legal principles,  without hindering either its business model or its innovation
ability.

If Google Inc. does not comply with this formal notice at the end of the given time
limit, CNIL’s Select Committee (formation restreinte), in charge of sanctioning
breaches to the French Data Protection Act, may issue a sanction against the
company.

The Data Protection Authorities from Germany, Italy, the Netherlands, Spain and
the United Kingdom carry on their investigations under their respective national
procedures and as part of an international administrative cooperation.

Therefore,

The Spanish DPA has  issued to  Google  his  decision today to  open a
sanction procedure for the infringement of key principles of the Spanish
Data Protection Law.
The  UK  Information  Commissioner’s  Office  is  considering  whether
Google’s updated privacy policy is compliant with the UK Data Protection
Act  1998.  ICO  will  shortly  be  writing  to  Google  to  confirm  their
preliminary findings.
The  Data  Protection  Commissioner  of  Hamburg  has  opened a  formal
procedure  against  the  company.  It  starts  with  a  formal  hearing  as
required by public administrative law, which may lead to the release of an
administrative order requiring Google to implement measures in order to
comply with German national data protection legislation.
As part of the investigation, the Dutch DPA will first issue a confidential
report of preliminary findings, and ask Google to provide its view on the
report. The Dutch DPA will use this view in its definite report of findings,
after which it may decide to impose a sanction.
The Italian Data Protection Authority is awaiting additional clarification
from Google Inc. after opening a formal inquiry proceeding at the end of
May and will  shortly assess the relevant findings to establish possible



enforcement  measures,  including possible  sanctions,  under  the Italian
data protection law.


