
“Judgments  on  Awards”  in
“Secondary  Jurisdictions”:  The
D.C.  Circuit  Decision  in
Commisimpex v. Congo
Over  fifteen  years  ago,  on  the  40th  anniversary  of  the  of  the  New  York
Convention, Jan Paulsson wrote that it  was high time for the Convention “to
discover  its  full  potential.”  See  Paulsson,  Enforcing  Arbitral  Award
Notwithstanding Local Standard Annulments, 6 Asia Pac. L. Rev. 1 (1998). He
“propose[d]” that “the annulment of an award by the courts in the country where
it was rendered should not be a bar to enforcement elsewhere unless the grounds
of that annulment were ones that are internationally recognized.” In his view, an
“enforcement judge . . mak[es] a decision which will have practical consequences
on  resources  located  in  his  or  her  jurisdiction,”  and  need  not  take  another
enforcement  court’s  assessment  of  local  or  even  international  standards  as
“controlling.”

This week, before the United States Court of Appeals for the D.C. Circuit, we see
somewhat of an opposite scenario. A party wins an international arbitration in
Paris in 2000. It successfully enforces the award in London in 2009—thus making
that award an English judgment. But the creditor is unable to collect on the
judgment in England, and pivots west to the United States. But the three-year
statute of limitations has run under the Federal Arbitration Act (“FAA”), meaning
that the award can’t be enforced there. The applicable statute of limitation for
foreign judgments, however, is 10 years, so it seeks to enforce that instrument
instead. Though Professor Paulsson says that each enforcement court must make
its  own  decision  on  the  enforceability  of  foreign  arbitral  awards,  does  the
conversion  of  that  award  into  a  national  court  judgment  take  it  out  of  the
arbitration context altogether? Stated more bluntly, can a litigant “launder” the
award in this manner?

Earlier  this  year,  the  District  Court  said  no.  In  its  view,  enforcement  of  a
judgment  pregnant  with  an arbitral  award “would  create  an obstacle  to  the
accomplishment and execution of the full purposes and objectives” of the FAA and
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the New York Convention which it sought to codify. In its view, the “maneuver”
attempted  by  the  award-judgment-creditor  here  would  “outsource[e]”  the
question of  timeliness  to  litigants  and foreign states  and “upset  the balance
between  promoting  arbitration,  on  the  one  hand,  and  protecting  potential
defendants’ interest in finality,” on the other.

Just last week, the D.C. Circuit disagreed. Siding with the United States as amicus
curiae, and prior decisions of the Second Circuit—the only other court to address
the issue—it observed that “the overriding purpose of [the] FAA . . . is to facilitate
international  commercial  arbitration  by  ensuring  that  valid  arbitration
agreements  are  honored  and  valid  arbitral  awards  are  enforced.  .  .  .  [The
purpose]  is  not  undermined  — and  frequently  will  be  advanced  — through
recourse to  parallel  enforcement mechanisms that  exist  independently  of  the
FAA.” “Although an arbitral award and a court judgment enforcing an award are
closely  related,  they  are  nonetheless  distinct  from  one  another,  and  that
distinction has long been recognized.” In a nod to Professor Paulsson’s view, the
Circuit acknowledged that England is a “secondary jurisdiction” with respect to
the  French  arbitral  award,  so  its  decisions  “have  ‘no  preclusive  effect’  in
recognition proceedings in the United States.” But in this context, the U.S. court
is not being asked to “automatically to accord preclusive effect to the English
Court’s determinations on the Award under the Convention, but rather to assess
the  English  Judgment  under  the  separate  (and  clearly  distinct)  factors  for
judgment recognition under [state] law.”

Parallel coverage by Ted Folkman is on Letters Blogatory today, too.

Research on Child Abduction
Professor Paul Beaumont of the University of Aberdeen, in collaboration with Dr
Lara Walker  of  the University  of  Sussex,  has received funding from the Nuffield
Foundation to carry out empirical research on Child Abduction in the European
Union. The project started on 1st April 2014 and lasts for 20 months.
The project  concerns  the  place of  adjudication  of  cases  of  international  child
abduction. 
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The  Hague  Convention  on  Child  Abduction  makes  the  presumption  that  it  is
generally in the interests of abducted children to be returned to the country of
origin for adjudication, so that the courts there can carry out a full assessment of
their interests. But under Article 13, the state of refuge can issue a ‘non-return
order’ where there are concerns about a return to the stage of origin. The study
will focus on the operation of the Brussels IIa regulation, which allows the courts of
origin to overturn this non-return order.
The study will involve collation of data from Central Authorities in all the relevant
states, to estimate the number and basic characteristics of cases where the courts
of origin have overruled a non-return order.  More detailed analysis of case reports
will enable the researchers to examine the processes which led the courts of origin
to reach this  decision.   The study will  also consider  the relationship between
decisions about the place of adjudication and the outcome of the case – in other
words, does the decision to return a child to the state of origin also result in
custody  provision  being  made?   The  findings  from  this  study  will  inform  a
forthcoming  consultation  to  review the  Brussels  IIa  regulation  and  associated
practice guidance.  
 
How can you help?
The Centre for Private International Law is interested in receiving information from
anyone who has details  of  judgments  in  child  abduction cases involving both
Article 13 of  the Hague Child Abduction Convention and Article 11 (8)  of  the
Brussels IIa Regulation to further our research.
Confidentiality will be respected.
Information should be sent to Jayne Holliday at jayne.holliday@abdn.ac.uk
More information on the project can be found here.

Belgium  ratified  the  Child
Protection Convention of 1996
Belgium has ratified the Hague Child Protection Convention of 1996. Readers
might remember that the ratification by the EU Member States of this instrument
was delayed due to a diplomatic issue. Once this was resolved, the Commission’s
objective was that all Member States should ratify the Convention by 2010 (see
the Council Decision of 5 June 2008). Some were late. Belgium, as the second last
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Member State to ratify, has now done so.  Of the EU Member States only Italy’s
ratification remains outstanding.

The Convention will enter into force in Belgium on 1 September 2014.

New  publication  on  Matrimonial
Property Proposal
Jaqueline  Gray  and  Pablo  Quinzá  Redondo  published  “Stress-Testing  the  EU
Proposal  on Matrimonial  Property Regimes:  Co-operation between EU private
international law instruments on family matters and succession” in Family&Law,
an open-source Belgian-Dutch Journal. The publication is available here.

 

Prize Question: Who Gets Carried
Away by Europe?

Europe attracts and divides. It makes us dream, but it also has a reality with
boundaries that shape our lives.

What are the dynamics of integration? Whom does Europe sweep off their feet?
Does European integration create community or does it lead to exclusion?

By asking this prize question, the Young Academies of several European countries
are seeking insights into the motions of Europe, its destinies and processes, and
the  people  affected  by  them.  Answers  can  take  all  imaginable  forms,  from
academic or literary to artistic, audiovisual, and musical submissions, provided
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they are accompanied by an explanatory text.

The prize question is open to everyone. Contributions are welcome in Danish,
Dutch, English, French, German, Italian, Polish, Spanish, or Swedish.

The deadline for submission is December 1, 2014.

More information is available at www.aquestionforeurope.eu and here:

Vogel on Choice of Law relating to
Personality Rights

As a result of the global spread of media content, cross-border infringements
of  personality  rights  have  increased  significantly  over   recent  years.

However, the question of which law applies in these instances remains largely
answered (see, for example, our online symposium as well as various posts). A
recently  published  monograph,  “Das  Medienpersönlichkeitsrecht  im
Internationalen Privatrecht”, takes up the long-running debate about a Europe-
wide harmonisation of national conflict of law rules relating to personality rights.
The author Benedikt Vogel,  engages in a comparative analysis of media-related
infringements in substantive and conflict of laws  in Germany, France and the UK.
 The author develops a new proposal for a conflict of law rule for personality
rights infringements. In doing so he takes into account the (failed) negotiations
preceding the adoption of the Rome II Regulation which brought again to light the
need for flexibility and compromise in all member states. The proposal aims to
satisfy all conflicting interests: those of the plaintiff and the media, those of the
courts in view of practicability and efficiency and, last not least,  the public’s
interest in protecting the freedom of expression and information in Europe.

The  book  has  been  published  by  Nomos  and  is  written  in  German.  Further
information (in German) is available here.
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Conference  on  “Minimum
Standards  in  European  Civil
Procedure Law
On November 14 and 15, 2014 Matthias Weller, EBS Law School, and Christoph
Althammer,  University  of  Freiburg,  will  host    a  conference  on  “Minimum
Standards  in  European  Civil  Procedure  Law”  at  the  Research  Center  for
Transnational  Commercial  Dispute  Resolution  at  the  EBS  Law  School  in
Wiesbaden, Germany. The conference will be held in German. More information is
available of the Center’s homepage. Registration is online.

The programme reads as follows:

Friday, November 14, 2014
Anmeldung
Begrüßung
Prof. Dr. Matthias Weller, EBS Law School, Wiesbaden

Teil 1 – Perspektive der Mitgliedstaaten

Mindeststandards  und  zentrale  Verfahrensgrundsätze  im
deutschen Recht: EMRK/Verfassungsrecht/einfaches Recht,
Prof. Dr. Christoph Althammer, Albert Ludwigs University Freiburg
Mindeststandards  und  zentrale  Verfahrensgrundsätze  im
französischen Recht: EMRK/Verfassungsrecht/einfaches Recht
Prof. Dr. Frédérique Ferrand, Université Jean Moulin Lyon

Mindeststandards  und  zentrale  Verfahrensgrundsätze  im
englischen Recht: EMRK/einfaches Recht
Prof. Dr. Matthias Weller, EBS Law School, Wiesbaden
Transnationale  Synthese:  ALI/UNIDROIT  Principles  of  Civil
Procedure
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Prof. Dr. Thomas Pfeiffer, Ruprecht Karls University Heidelberg
Diskussion

Saturday, November 15, 2014
Teil 2 – Unionsrechtliche Perspektive

Mindeststandards  und  Verfahrensgrundsätze  im  Strafverfahren
unter europäischem Einfluss
Prof. Dr. Michael Kubiciel, University of Cologne
Mindests tandards  und  Ver fahrensgrundsätze  im
Verwaltungsverfahren unter europäischem Einfluss
Prof. Dr. Andreas Glaser, University of Zurich
Mindeststandards und Verfahrensgrundsätze im behördlichen und
privaten Kartellverfahren unter europäischem Einfluss
Prof. Dr. Friedemann Kainer, University of Mannheim
Mindeststandards  und  Verfahrensgrundsätze  im  Recht  des
Geistigen Eigentums unter europäischem Einfluss,
Prof. Dr. Mary-Rose McGuire, University of Mannheim
Unionsrechtl iche  Synthese:  Mindeststandards  und
Ver fahrensgrundsätze  im  acqu i s
communautaire/Schlussfolgerungen  für  European  Principles  of
Civil Procedure,                           Prof. Dr. Burkhard Hess, Director of
the  Max  Planck  Institute  for  International,  European  and  Regulatory
Procedural Law, Luxembourg
Diskussion

Article on special jurisdiction in IP
matters, including a comment on
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Coty
The previously reported CJEU decision in Coty Germany GmbH v. First Note
Perfumes NV, concerning the infringement of the rights in the 3D Community

trade mark, unlawful comparative advertising and unfair imitation, is the subject
of  a  comment  by  Prof.  Annette  Kur,  in  her  article  Durchsetzung
gemeinschaftsweiter Schutz-rechte: Internationale Zuständigkeit und an-
wendbares Recht, fortcomming in GRUR Int., Issue 7/8, 2014.

Her criticism is primarily addressing the answer to the first question in which the
CJEU reiterated that jurisdiction under Article 93(5) of CTM Regulation may be
established solely in favour of CTM courts in the MS in which the defendant
committed the alleged unlawful act. This is because she finds an interpretation of
the provision contrary to the principle of territoriality of intellectual property
rights, both national and unitary. She explains that the effect of this principle is
absence  of  any  possibility  that  there  might  be  a  single  infringement  of  an
intellectual property right with the event causing damage in one country, and the
damage occurring in another. In such a situation there would be two distinct acts
of infringement, one in each of the countries. Kur qualifies the CJEU reasoning as
a fundamental  misunderstanding of  the structural  features of  the intellectual
property law that distinguish it from other areas of tort law.

Job Vacancy  at  the  University  of
Bonn
Professor  Dr.  Matthias  Lehmann,  currently  University  of  Halle-Wittenberg,  is
looking for a research assistant at his new Chair at the University of Bonn as of
October 1, 2014.  The candidate is required to speak and write English at the
level of a native speaker and have knowledge in Private International Law and/or
Banking and Financial Law

The position will  be  half-time (50%) and will  be  paid  at  around 1.700 Euro

https://conflictoflaws.net/2014/article-on-special-jurisdiction-in-ip-matters-including-a-comment-on-coty/
https://conflictoflaws.de/2014/cjeu-rules-again-on-jurisdiction-over-co-perpetrators/#more-15920
https://conflictoflaws.de/News/2014/07/Davidoff.jpg
https://conflictoflaws.net/2014/job-vacancy-at-the-university-of-bonn/
https://conflictoflaws.net/2014/job-vacancy-at-the-university-of-bonn/


(approx. 1.200 Euro net) per month. The contract will start on 1 October 2014. It
will run for two years, with an option to renew. Your tasks include the support in
research and teaching, as well as to teach your own classes (2 hours per week), in
particular in the areas of private law and private international law and/or banking
and financial law.

You need:    

knowledge of  English at  the level  of  a  native speaker,  at  least  basic
knowledge of the German language
a University degree in law equivalent to the First German State Exam
with an above-average result
knowledge in private and/or business law
computer literacy (at least MS-Office)

We offer:      

the possibility to obtain a doctorate (provided that the Faculty’s rules are
fulfilled)
a stimulating working environment
payment as a German civil servant
possibility to buy cheap public transport ticket

The University is committed to a policy of equal opportunity. Candidates with
disabilities will be preferred in cases where they have the same qualifications as
others.

If you are interested in this position, please send an application (consisting of
your cv, bachelor’s degree, an overview of your performance during your law
studies as well as your diploma for the law degree and any other titles you may
hold) by August 2, 2014 to: 

Institut für Internationales Privatrecht und Rechtsvergleichung, c/o Ms Fabricius,
Adenauerallee 24-42, 53113 Bonn, Germany, reference no. 28/14/3.13.

For  further  enquir ies ,  p lease  contact  Professor  Dr.  Lehmann:
matthias.lehmann@gmail.com

Only applications sent per post will be considered. Applications made by
email  will  unfortunately  not  be  accepted.  If  you  wish  to  have  your



documents returned after the recruitment process, please include a self-
addressed envelope with your application.

 

Cross-Border  Effects  of  Banking
Resolution
As part of the overhaul of the financial system, the EU has recently enacted two
texts that will profoundly change the way in which banking crises will be dealt
with. Those texts are the Bank Recovery and Resolution Directive (BRRD) and the
Regulation on a Single Resolution Mechanism (SRM). Under them, supervisory
authorities  will  have  the  power  to  order  the  transfer  of  assets,  rights  and
liabilities of  a bank to a purchaser or to a bridge institution. They may also
prescribe the mandatory bail-in of creditors by conversion of their claims into
equity or by a write down to zero. These measures may affect assets situated in
other  countries  or  rights  and liabilities  governed by foreign law.  This  raises
serious conflict of laws issues. These and related topics will be dealt with during a
conference on Thursday, 10 July 2014, at the British Institute of International and
Comparative Law (BIICL) in London. The conference will be chaired by Professor
Dr Rosa Lastra (Queen Mary). Speakers are Dr Anna Gardella (EBA), Professor Dr
Matthias Lehmann (University of Halle-Wittenberg), Dr Philipp Paech (LSE) and
Dr Peter Werner (ISDA). Further details can be found here.
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