
Latest  Issue  of  “Praxis  des
Internationalen  Privat-  und
Verfahrensrechts” (6/2014)
The latest issue (November/December) of the German law journal “Praxis des
Internationalen  Privat-  und  Verfahrensrechts”  (IPRax)  contains  the  following
articles:

Rolf Wagner: “The new programme in the judicial cooperation in civil
matters – a turning point?”

Since the entry into force of the Amsterdam Treaty in 1999 the European Union
is empowered to act in the area of cooperation in civil and commercial matters.
This article describes the fourth programme in this area. It covers the period
2015–2019. The author provides an overview of the history and content of the
new programme in so far as the area of civil and commercial law is concerned.
Furthermore, he explains how this programme differs in conceptual terms from
its predecessors.

 Michael Stürner/Christoph Wendelstein: “The law governing arbitral
agreements in contractual disputes”

The article deals with the law governing arbitral agreements in contractual
disputes.  As  such  agreements  are  excluded  from  the  material  scope  of
application of Regulation Rome I, a conflict of laws approach has to be found in
national  law.  Under  German law,  none  of  the  existing  black-letter  private
international law rules apply. Various connecting factors are conceivable (e.g.
law of the seat of the arbitration, law governing the arbitration). Given the close
connection between the arbitral agreement and the main contract, the article
suggests that the law applicable to the latter will also determine the former.
That  applies,  of  course,  only  if  the parties  did not  (explicitly  or  implicitly)
choose the law applicable to the arbitral agreement.

 Katharina  Hilbig-Lugani:  “Das  gemeinschaftliche  Testament  im
deutsch-französischen  Rechtsverkehr  –  Ein  Stiefkind  der

https://conflictoflaws.net/2014/latest-issue-of-praxis-des-internationalen-privat-und-verfahrensrechts-62014/
https://conflictoflaws.net/2014/latest-issue-of-praxis-des-internationalen-privat-und-verfahrensrechts-62014/
https://conflictoflaws.net/2014/latest-issue-of-praxis-des-internationalen-privat-und-verfahrensrechts-62014/


Erbrechtsverordnung” – The English abstract reads as follows:

Mutual  wills  have troubled German doctrine before a European instrument
came  along  and  they  continue  to  do  so  under  the  Succession  Regulation
650/2012. The Regulation lacks an explicit provision. The focus of the present
contribution lies on the discussion whether a mutual  will  is  subject  to the
conflict of law rule on agreements as to succession (article 25 of Regulation
650/2012)  or  subject  to  the  general  provision  on  dispositions  upon  death
(article  24  of  Regulation  650/2012).  The  concepts  of  “mutual  will”  and
“agreement as to succession” on the European level are far from being clear.
Though less favorable, the more convincing arguments – including wording,
systematics and legislative history – argue in favor of the application of article
24 Regulation 650/2012.

 Peter Kindler: “Corporate Group Liability between Contract and Tort
under the Brussels I Regulation”

The judgment of  the CJEU of  17 October 2013 (C-519/12 –  OTP Bank vs.
Hochtief)  confirms  the  consolidated  case  law  on  art.  5(1)(a)  Brussels  I
Regulation regarding the contractual nature of the matter. The liability has to
derive  from  “obligations  freely  assumed”  by  one  party  towards  another.
According to the Court there is no such freely assumed obligation when the
claim is  based  on  a  provision  of  national  law  imposing  a  liability  on  the
controlling shareholder of a corporation for the debts of such corporation in
case of  its  failure  to  disclose the acquisition of  control  to  the commercial
register. Astonishingly, the CJEU goes beyond the question referred for the
preliminary ruling by the Hungarian Kúria and also gives its views on art. 5(3)
Brussels I Regulation. Under this provision, in matters relating to tort, a person
domiciled in a Member State may be sued in the courts of the place where the
“harmful event” occurred. In this regard, the judgment is incomplete as far as
causation is  concerned.  It  remains unclear which could be the defendant’s
conduct that caused the “harmful event”.

Christian  Koller:  “Conflicting  Goals  in  European  Insolvency  Law:
Reorganization vs. Territorial Liquidation”

In the Christianapol-case the ECJ had to resolve the conflict between main



insolvency  proceedings,  aiming  at  the  restructuring  of  the  debtor,  and
secondary  proceedings,  which  must  be  winding-up  proceedings  under  the
European Insolvency Regulation. The ECJ’s solution is mainly based on the
interpretation of the provisions of the Insolvency Regulation dealing with the
coordination of proceedings. It does not, however, take sufficient account of the
effects of restructuring measures approved by the court in the main insolvency
proceedings. This contribution, therefore, discusses the effects the recognition
of  a  restructuring  plan  approved  by  the  court  in  the  main  insolvency
proceedings might have on the opening of secondary proceedings.

 

Wulf-Henning Roth:  “IZPR und IPR – terra incognita” – The English
abstract reads as follows:

The judgment of the Oberlandesgericht Karlsruhe, in its substance, deals with
the much debated issue whether and under what conditions agreements on
costs and charges that go along with the conclusion of an insurance contract
may be regarded as void. Issues of private international law are given short
shrift. In this regard however, the judgment of the renowned Appellate Court
reveals  an  astonishing  ignorance  of  the  fundamentals  of  European  private
international law: Instead of applying Regulation No. 44/2001 the Court turns
to the German law of jurisdiction; and, with regard to substance (claim based
on  contract;  voidness  of  the  contract;  claim  based  on  precontractual
misinformation),  neither  the  Rom  I-  nor  the  Rom  II-Regulation  is  even
mentioned.  Instead,  the  Court  bases  its  judgment  on  the  Rome Contracts
Convention of 1980 whose direct applicability has been explicitly excluded by
German legislation.

Christoph A.  Kern:  “Jurisdiction based on the place of  performance
according to Art. 5(1) Brussels I 2001/Art. 7(1) Brussels I 2012 when a
contract combines the sale of real estate with the seller’s obligation to
construct business premises and find financially strong tenants”

The Düsseldorf Court of Appeal held that a contract combining the sale of real
estate with the seller’s obligation to construct business premises on the land



and to find financially strong tenants is a contract on the provision of services
in the sense of Art. 5(1) lit. b 2nd indent Brussels I 2001 (Art. 7(1) lit. b 2nd
indent Brussels I 2012). This holding might have been driven by the court’s
wish not to apply the traditional rule in Art. 5(1) lit. a Brussels I 2001 (Art. 7(1)
lit. a Brussels I 2012), according to which the place of performance must be
determined with reference to the primary obligation in question. In the eyes of
the commentator,  the obligations to construct certain premises and to find
solvent tenants normally do not affect the qualification of the contract as a sale
of real estate, even more so if these obligations cannot be enforced directly by
the buyer but their only sanctions are a condition precedent and a right of
withdrawal.  The commentator sees a parallel  to contracts on the supply of
goods to be manufactured according to requirements specified by the buyer,
which have been qualified as sales contracts by the ECJ in the case C-381/08
(Car Trim).

 Angelika Fuchs: “Direct claim and assignment after cross-border traffic
accident”

Following the respective judgment of the CJEU (C-347/08), a German court
decided that a federal state in Germany, acting as the statutory assignee of the
rights of the directly injured party in an international motor accident, may not
bring an action directly in the courts of its Member State against the insurer of
the  person  allegedly  responsible  for  the  accident,  when  that  insurer  is
established in another Member State. The court argues that – other than the
injured party itself – the federal state cannot be considered to be a weaker
party and can therefore not rely on the combined provisions of Articles 9(1)(b)
and 11(2) of  the Brussels I  Regulation.  The following article explains what
impact the assignment of rights has on the interpretation of different rules of
jurisdiction.

 Martin Gebauer:  “The  Autocomplete  Features  of  „Google“  and the
Infringement of Personality Right – Jurisdiction to Adjudicate and Choice
of Law”

In its recent “Google”-decision, the German Federal Supreme Court (FSC) ruled
that German courts have jurisdiction to adjudicate under Section 32 of the
German Code of Civil Procedure in an action brought against Google Inc., a



company seated in California, USA, for the infringement of personality rights by
means of the autocomplete feature offered by “Google.de”. The FSC also held
that German law applied. For the first time after the “eDate Advertising” ruling
of  the  European  Court  of  Justice  (ECJ),  the  FSC  had  the  opportunity  to
synchronize  the  approach  of  its  own  case  law,  in  terms  of  the  German
autonomous rules of  jurisdiction,  with the approach developed by the ECJ.
Without picking it out as a central theme, the FSC approach differs from the
approach of the ECJ. Whereas the ECJ is looking for the place where the alleged
victim has its centre of interests, the FSC requires that the forum state be the
place where the diverging interests of both parties collide. This test is applied
both to the question of jurisdiction to adjudicate and to the question of choice of
law (under autonomous German conflict rules). Mainly for three reasons, the
FSC in the long run should bring its case law more in line with the “eDate-
doctrine”  of  the  ECJ:  First,  the  centre  of  interests  of  a  person  is  more
predictable as a ground of jurisdiction than the place of colliding interests.
Second, jurisdiction to adjudicate and choice of law fit together in the sense
that a court having jurisdiction under the Brussels Regulation for the alleged
infringement of personality rights should preferably be empowered to apply the
law of the forum. Third, the coordination of parallel proceedings within the EU
is closely linked to the scope of the jurisdictional rules in the member states.
Coordination works better when these rules resemble each other even in cases
where the defendant is domiciled in a third state.

Andreas Engel: “Conflict of Laws in Property Law: Statutory Limitation
and Changes in the Applicable Law”

In a lawsuit  for the recovery of  a classic car which was originally  sold in
Germany and then went missing after the Second World War, only to later
reappear in the U.S. where it was sold at an auction in California and then re-
transferred to Germany for an exhibition, the Oberlandesgericht Hamburg had
to grapple with diverging national laws. Under Californian law, but not under
German law, the pertinent period of limitation is not deemed to accrue until the
discovery of the whereabouts of the article, and there is no tacking of previous
possessors.

According to German conflict-of-law rules regarding property, German law was
applicable for the recovery claim and its limitation. However, even the special



provision of art. 43 para. 3 EGBGB does not allow for a retroactive modification
of final legal determinations arrived at pursuant to a law formerly applicable. A
final legal determination of facts in that sense can also be of a negative nature.
In the given case, this meant that German property law had to respect and
uphold the Californian decision as to when the period of limitation began to
accrue.

 Bettina Heiderhoff: “Return of the child in case of child’s objection
under the Hague Child Abduction Convention”

The  decisions  mainly  concern  issues  of  Art.  13(2)  Hague  Child  Abduction
Convention. In both cases, the children were relatively old (between 11 and 16
years) and objected to the return.

In the ECHR case, the court order to return the children to their mother in
England was not enforced by the French authorities following an unsuccessful
mediation meeting between the mother and the children. The ECHR held that
France should have tried harder to influence the position of the children (para.
94). The OGH found that even at the age of 15 it was necessary for the courts to
assess the individual maturity of the child.

In fact, Art. 13(2) Child Abduction Convention must be interpreted in a narrow
way. Only where a child possesses the necessary maturity, and is objecting in a
determined and distinct manner, may the return be refused by the authorities.
While it must be deplored that Art. 13(2) is so imprecise, courts should still try
to establish a clear line. For children below a certain age (one might consider
the age of 10, for instance) the necessary maturity should, generally, be denied.
Correspondingly, there might also be an age above which maturity is assumed
without further investigation (this might be appropriate for children of 13 years
and older).

Only where a child has been unduly influenced by the abducting parent is there
reason for an attempt to change the child’s opinion.

Hans Jürgen Sonnenberger: “Transkription einer von zwei Italienern in
den USA – New York – geschlossenen gleichgeschlechtlichen Ehe in das
italienische  Personenstandsregister”  –  The  English  abstract  reads  as



follows:

For the first time in Italy the Tribunale of Grosseto ordered the transcription of
an Italian same-sex couple’s  marriage,  who was wedded abroad.  This  note
analyzes the decision, demonstrates the development of Italian and European
case law and evaluates it in the light of the reasoning of the Tribunale.

 Christa Jessel-Holst: “Recodification of the Private International Law of
Montenegro”

The contribution analyses the new Montenegrin Act on Private International
Law of 23 December, 2013, as the first comprehensive PIL-reform in a Yugoslav
successor  state.  The  Act  regulates  conflict  of  laws  as  well  as  procedural
international law in 169 articles. EU-harmonization is a main objective of the
reform. Habitual residence is introduced as a connecting factor, for which a
legal  definition  is  provided.  The  scope  of  party  autonomy  is  considerably
expanded. Novelties include inter alia a general escape clause and a provision
on overriding mandatory rules. Issues like maintenance, personal name, agency
or intellectual property are regulated for the first time, others have been totally
reformed. The reciprocity requirement for the recognition of foreign judgments
has been abolished. For the recognition of foreign arbitral awards it is referred
to the New York UN-Convention of 1958. For Montenegro, the new Act replaces
the Yugoslav codification of 1982.

Call  for  Application  for  Max
Planck Scholarships (2015)
The  Max  Planck  Institute  Luxembourg  offers  a  limited  number  of  research
scholarships for foreign scholars to support their research stay at the Institute.

For further information on eligibility and application instructions please click
here.
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Revista  de  Arbitraje  Comercial  y
de Inversiones, 2014 (3)
The last issue of Arbitraje. Revista de Arbitraje Comercial y de Inversiones, 2014
(3), has just been released. Although contributions are in Spanish, most provide
for an abstract in English; I reproduce them below. The Journal also offers a
section on recently published texts concerning arbitration, case law (Spanish and
foreign), as well as news of interest for the arbitration world.

Table of Contents

Miguel VIRGÓS, La eficacia de la protección internacional de las inversiones
extranjeras (The Effectiveness of International Protection of Foreign investments)

Foreign investments are subject to certain risks arising from host countries that
exercise sovereign rights, and typically the risk of opportunistic behavior. In this
article expropriation is taken as an example and two different investor protection
scenarios are compared: a world without investment protection treaties, and a
world with investment protection treaties. To this end, it compares the situation
of  Spanish  nationals’  whose  property  was  expropriated  during  the  Cuban
revolution, and the more recent expropriation suffered by a Spanish oil company
in Argentina. It also reviews the enforcement mechanisms in public international
law and its application to foster compliance in this sector.

 

Bernardo  CREMADES  ROMÁN,  Nuevas  perspectivas  de  la  protección  de
inversiones  en  América  Latina:  Análisis  de  la  situación  en  Bolivia  (New
Perspectives of Investment Protection in Latin America: Analysis of the Situation
in Bolivia)

This article will review the expropriations executed by the Government of Evo
Morales in the Plurinational State of Bolivia. The article will subsequently explore
the Bolivian economic indicators and the impact of the expropriations on such
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indicators. Finally, the author will analyze the new legal framework of foreign
investment in Bolivia and the possibility of resorting to arbitration. In particular,
the author will analyze and provide a brief commentary on Law No. 516, of 4 April
2014, on the Promotion of Investment and on the Draft Bill on Conciliation and
Arbitration.

Unai  BELINTXON  MARTIN,  Jurisdicción  /  arbitraje  en  el  transporte  de
mercancías  por  carretera:  ¿comunitarización  frente  a  internacionalización?
(Jurisdiction / Arbitration in the transport of goods by road: communitarization
against internationalization?)

The aim of this research is to analyze and evaluate the regulations development in
the international carriage of goods by road sector, as well as its ascription in the
Private International Law area. The analysis will identify the role of the autonomy
orders in the competent jurisdiction as well as in the arbitration, and it will be
analyzed  the  interaction  between  normative  blocks  and  the  derivative
malfunctions  of  a  complex  assembly  between  the  conventional  sources
(particularly CMR) and the derivative of the Europe institutions normative. From
the operators sector’s point of view, it will tackle that when the aim of the legal
security is achieving or on the contrary the absence of the compatibility of the
rules between those deserve rules finishes producing doubts that harm all the
interests of the present cast

Hernando DÍAZ CANDIA , Viabilidad y operatividad práctica contemporánea del
arbitraje tributario en Venezuela (The practical feasibility of tax arbitration in
Venezuela)

The article refers to arbitration of tax disputes in Venezuela. While it is focused
on domestic Venezuelan law, it  is  useful as a source of comparative tax and
arbitration laws to study the differences and similarities of various legal systems.
The  article  explains  that  the  arbitrability  of  tax  disputes  is  provided  in  the
Venezuelan Tax Code at least since 2001, but that there have been no actual tax
arbitrations reported in Venezuela, except in investment arbitrations. The lack of
actual cases may be due to complicated legal provisions, which, if taken isolated
and literally, could imply that tax arbitration is just a burdensome step within
judicial tax matters, which makes the resolution of disputes lengthier and more
expensive for the taxpayer.  The article proposes that tax arbitration must be
approached as arbitration is generally conceived by the Venezuelan Constitution



of 1999: as a truly alternative and efficient dispute resolution mechanism. That
implies that the Tax Code must be construed to permit the annulment of tax
assessment by arbitrators and that the intervention of judicial courts must be
limited. Tax arbitration can further the perception of fairness of the tax system,
which can ultimately reduce tax evasion

Horacio  ANDALUZ  VEGACENTENO,  Retando  el  concepto  de  validez?.  La
naturaleza  jurídica  del  reconocimiento  de  laudos  anulados  (Challenging  the
Concept of Validity? The Legal Nature of the Recognition of Annulled Awards)

The recognition in 2013 in the United States of a Mexican arbitral award annulled
by Mexicans  courts  seems to  bring the  implicit  affirmation that  it  is  legally
possible  to  grant  recognition  to  an  annulled  award.  Such  affirmation  itself
challenges the concept of  legal  validity,  since it  means that what have been
declared void can, at the same time, be valid as to produce legal effects. The point
of  this  article is  to find the legal  nature behind the so called recognition of
annulled awards. In order to do so, the article reviews nine judicial decisions,
from 1984 to 2013, and concludes that behind the recognition of annulled awards
there are three different hypotheses, each one with a distinctive legal nature and
none of them being a challenge to the concept of legal validity.

Brian HADERSPOCK, Revisión de laudos arbitrales en Bolivia:  una propuesta
plausible (Review of arbitration awards in Bolivia: a plausible proposal)

The contribution focuses on the question whether or not an extraordinary review
of judgments in respect of arbitral awards would be positive in the Bolivian legal
system.  Through this  note,  the  author  tries  to  discuss  the  feasibility  of  this
extraordinary  appeal  in  Bolivia’s  arbitration  process.  To  do  this,  the  author
presents certain criteria that, in his opinion, are positive, therefore concluding,
that considering implementing this resource in the Bolivian arbitration legislation
would be a feasible decision. In this sense, the author proposes changes to the
current  arbitration  legislation,  allowing the  value  of  justice  prevail  over  any
judicial or extrajudicial decision

Seguimundo NAVARRO, Cuestiones relativas al third party funding en arbitraje

Francisco  RUIZ  RISUEÑO,  Árbitros  e  instituciones  arbitrales:  la  ética  como
exigencia irrenunciable de la actuación arbitral



 

 

The French Cour de cassation and
the « Thalys babies »
I  am glad  to  post  this  comment  by  F.  Mailhé,  Associate  Professor  Paris  2,
Panthéon-Assas

On September 22, 2014, the French Cour de Cassation (Supreme Court for civil
and criminal matters) published two prejudicial  opinions on the validity,  in a
same-sex couple, of the adoption by a woman of a child born to her wife thanks to
a  foreign  medically-assisted  procreation  (Avis  n°15010  and  15011,
ECLI:FR:CCASS:2014:AV15010  and  ECLI:FR:CCASS:2014:AV15011).

Despite its relatively restricted purpose, the French Same-Sex Marriage Act of
May 17, 2013, just starts to give its first private international law consequences
(On that law and private international law, see e.g. H. Fulchiron, JDI 2013. 1055 ;
P. Hammje, RCDIP 2013. 774 ; S. Godechot and J. Guillaumé, D. 2013. 1756).

Indeed, avoiding any fundamental change in French family law, the Act was only
meant to enable same-sex couples to get married. As a consequence, same-sex
couples are for example still not allowed to get medically-assisted procreation
(MAP) techniques by Article 2141-2 of the Public Health Code (“Code de la Santé
Publique”, CSP), according to which:

“The purpose of  [MAP] is  to  remedy a couple’s  infertility  which pathological
character was medically diagnosed or to avoid the transmission of a particularly
severe disease to the child or to the other member of the couple”.

Some things changed in adoption law, though. Among other provisions, in order
for lonely parents getting married to provide the child with a second parent when
the  other  parent  was  unknown or  deceased,  the  2013 Act  allowed for  their
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husband or wife to adopt the child in those situations.

The adoption procedure has  therefore  been used by a  number of  women in
situations where the father was not known… because the baby was born from an
insemination with  anonymous donor,  an MAP,  abroad,  especially  in  Belgium.
Contrary to France, Belgium had authorized MAP for lonely mothers since July
2007. Called “Thalys babies”, by the name of the train which connects Paris to
Brussels, a certain number of babies were born from such travels in the last
years.

In July, almost 300 files for adoption had apparently been enrolled in different
courts of first instance in France, and the reaction and interpretation of the law
was quite diverging. For most, the interest of the child and the evolution of the
law asked for the adoption to be allowed (see e.g. TGI Nanterre, July 8, 2014, D.
2014. 1669, note Ph. Reigné). For some others, to the contrary, the situation was
a plain fraud, since it was the conclusion of a procedure by which the couple
simply tried to bypass different French law prohibitions (MAP by a lonely woman
or same-sex couple).  After the press echoed the emotion of couples blaming a
“two tier justice”, two courts (Avignon and Poitiers) decided to use a specific
prejudicial procedure to ask the Cour de cassation to issue an opinion on the
matter.

On Sept. 22, 2014, the Cour de cassation answered in its uniquely concise style:

“Having  resort  to  medically-assisted  procreation,  in  the  form  of  artificial
insemination with anonymous donor abroad, does not bar the mother’s wife from
adopting the child born from this procreation, as long as the adoption’s legal
conditions are fulfilled and that it is in line with the child’s interest”.

The arguments in defense of the prohibition to adopt were indeed rather weak
and it  is  no surprise that  this  decision of  autumn 2014 was in  favor of  the
adoption.

First, the prohibition of Article 2141-2 CSP is of ambiguous nature. Instead of
regulating MAP as a filiation issue, it is regulated as a technical one, and destined
to medical professionals, not to parents. Its consequence is therefore not a civil
one for  the  parents,  but  a  sort  of  disciplinary  penalty  for  the  professionals.
Designed for purely domestic matters, it is therefore not as assertive as it needs
to  be in  international  matters:  Does  it  concern the persons getting an MAP



abroad, or is it just organizing French clinics and hospitals’ life?

Second, and as a consequence, contrary to the sister question of surrogacy, the
international public policy is not at stake. Its foundation in Article 2141-2 CSP is
too fragile. Actually, the problem does not seem to come so much from the foreign
MAP itself than from the fact that a French mother, with no ties to Belgium, went
abroad to get what she could not get in France, i.e. a problem of fraud. This is a
much harder question in purely  philosophical  and political  terms.  What does
“forbidden in  France” mean in  that  context?  Should a  person be allowed to
“internationalize” the situations to bend the law to its will? One of the arguments
of  counsel  for  defense in  those cases was that  freedom of  movement within
Europe allows for such “legal optimization”. If the Court of Justice has approved
the reasoning in company law since Centros (Aff. C-212/97), and has peeped into
family and personal matters with cases such as Garcia-Avello (Aff. C-148/02), pure
choice of law in family matters (and MAPs) does not seem the rule yet, if only
because the European private international law regulations in family matters have
not provided for such a complete freedom. Unfortunately for the debate, it comes
at a time when France was already punished on a neighboring matter where the
Cour de cassation had used the same rationale, so that, in the eyes of that Court,
the door to negotiations seemed closed.

As  readers  of  Conflictoflaws.net  have  noticed,  in  Menesson  vs.  France  and
Labassée  vs.  France,  the  European Court  of  Human Rights  (ECHR)  recently
condemned France for refusing to recognize the filiation of the “parents of intent”
(here an heterosexual couple) with the children born in the United States from a
surrogate mother. The decisions are actually not as assertive as it has been said
in the press, the ECHR judging only that the children should each get at least
 recognition of their filiation with their father (who happened to be both father of
intent and biological father). But the ECHR paid scant regard, in both cases, to
the argument the Cour de cassation has used in more recent ones : fraud.

In 3 decisions of Sept. 13, 2013 and March 19, 2014 on another foreign surrogacy
case, the Cour de cassation had preferred to argue that the parents of intent
could not avoid the French interdiction of gestational surrogacy by going to get
one in the United States and then ask recognition of the American decision in
France (on those decisions, see e.g. L. Gannagé, RCDIP 2013. 587 ; J. Guillaumé,
JDI 2014. 1 ; J. Heymann, JCP 2014. 613 ; H. Fulchiron et Ch. Bidaud-Garon, D.
2014. 905). This change of rationale (from international public order to fraud) was
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understood by some authors as showing a change in the strategy of the Cour de
cassation to persuade the ECHR who was already seized of the Menesson and
Labassée cases. But if this was the aim, it failed. Its case-law was condemned
nonetheless.

The  consequence  of  the  Menesson  and  Labassée  cases  on  the  issue  of  the
adoption of a child born by artificial insemination with anonymous donor was of
course not obvious, but the analogy is strong. In both cases, parents had gone
abroad to get a child through a medical procedure they could not get in France.
How could the Cour de cassation therefore decide otherwise than for its validity,
when the value argument (through international public order) was so weak, and
when the political  argument  (fraud)  had already been knocked down by the
European Court of Human Rights for an analog and much stronger case?

One last word, though. This was just a prejudicial opinion. Opinions by the Cour
de cassation are not issued by plenary sessions of the Court, and do not bind its
judging  Chambers.  It  is  therefore  possible  that  (as  has  been  seen  in  other
matters) some Chambers will not follow the Opinion and decide otherwise. But,
after the EHCR decision in Menesson  and Labassée,  after the refusal  of  the
French government to appeal of those decisions (the government actually seems
favorable to it), after this Opinion by some members of the Cour de cassation, and
if the evolution of the French society keep on the same way in the years to come,
years which would be needed before the Cour de cassation may be seized in its
judging formation of the matter, such a reluctance would certainly go against the
tide, if not too late, after the tide.

The Evolution of European Private
International  Law  –  Coherence,
Common Values and Consolidation
The last decade has seen a number of important legislative developments in the
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field of European private international law and cross-border litigation, including the
Rome I-III Regulations, the Brussels I (Recast) and Brussels II bis Regulations, the
Succession Regulation, and other instruments in the area of civil procedure.

As  these  legislative  initiatives  were  introduced  at  different  stages  and  with
different  objectives,  the  question  is  whether  they  constitute  a  coherent  legal
framework  with  common legal  concepts,  which has  fostered the development
of common values and principles, or whether they need consolidation or even a
new structure.

A joint conference BIICL- Queen Mary University of London taking place on the 25
and 26 of November, will addressed the abovementioned question with the aim to
assess the European framework for conflict of laws and jurisdictions and to reflect
on the possible directions of its future evolution.

Click here to download the event flyer; here for the program.

Notice: 35 Years CISG and Beyond
in Basel
The University of Basel, SVIR/SSDI (Swiss Association for International Law) and
UNCITRAL are hosting a conference with the title

35 Years CISG and Beyond.

The conference will take place on 29 and 30 January 2015 at the University of
Basel. Its main focus will be on open issues in regard to the CISG’s application
and on any possible further harmonization and unification of contract law.

For more information or registration please click here.
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Van Den Eeckhout on Choice and
Regulatory  Competition  and  on
Business and Human Rights
The working paper “Choice and regulatory competition. Rules on choice of law
a n d  f o r u m ” ,  w r i t t e n  b y  V e e r l e  V a n  D e n  E e c k h o u t
(https://www.uantwerpen.be/nl/personeel/veerle-vandeneeckhout/  )  is  now
available on ssrn, here. The paper is the short written version of her contribution
to the Conference “Norm-Setting, Enforcement and Choice”, held in Maastricht
(the Netherlands) on 18 October 2013. The Conference report is available here.  
The  paper  analyzes  PIL  from  the  perspective  of  “Choice  and  regulatory
competition”. The final version of the paper will be published in the Congress
book.
 
The Power Point of another Presentation of Veerle Van Den Eeckhout has also
been  made  publicly  available:  The  Power  Point  of  her  contribution  to  the
Conference  at  Lausanne  on  10  October  2014  is  available  on  slideshare,
see http://www.slideshare.net/vvde/lausanne10oktober201419septdefinitief . This
Power Point was presented during the Conference “The Implementation of the
UN Principles on Business and Human Rights in Private International Law” at
L a u s a n n e ,  s e e  f o r  t h e  p r o g r a m m e  o f  t h e
Conference http://www.isdc.ch/d2wfiles/document/4713/4018/0/Human%20Rights
%20in%20PIL-%2010-10-2014.pdf The presentation of Veerle Van Den Eeckhout
was  entitled  “The  Private  International  Law  Dimension  of  the  Principles.
Introduction.”  

Research Projects on EU Law and
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ECJ Case Law in Civil Matters
Researchers from Latvia (Inga Kacevska, Baiba Rudevska, Arnis Buka, Students
Martins  Dambergs  and  Aleksandrs  Fillers)  are  currently  conducting  two  EU
research projects (Project JUST/2013/JCIV/AG/4691):

1. “The European Court of Justice and the impact of its case law in the area of
civil justice on national judicial and administrative authorities”. The aim of this
research project is to analyse the influence and practical application of the case
law of the European Court of  Justice (ECJ) in civil  matters on decisions and
judgments of domestic courts and on national legal acts. The researchers will
identify the problems and offer solutions and proposals for a more effective and
more frequent application of ECJ case law by domestic courts and authorities.

2.  “Effective  adoption,  transposition,  implementation  and  application  of  the
European Union legislation in the area of civil justice”. Within this project the
researchers  will  develop  Guidelines  and  Recommendations  that  will  give  an
overview  whether  there  is  an  effective  control  of  transposition  and
implementation of EU law in the field of civil justice. It will also suggest more
effective  methods  of  implementation  and  transposition  of  EU  legislation  in
domestic legislation.

In the framework of both projects the research team will interview practitioners
(judges,  attorneys),  state  officials,  academics  and  other  lawyers.  Any  person
working in the field of international cooperation in civil matters in the EU is
invited to participate by answering the web-Questionnaire. The Questionnaire is
available  here  and  will  take  approximately  10-15  minutes  to  complete.
Participation is entirely anonymous. The Questionnaire will remain open until 1
December 2014.
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Conference  on  the  Brussels  I
Recast
On 28 and 29 November 2014, the Verona University Department of Law will host
a conference on “International Litigation in Europe : the Brussels I Recast as a
panacea?”. The conference will take place in Verona. The conference language
will be English. Registration is possible via email: chiara.zamboni_01@univr.it

More information is available here. The programme reads as follows:

Friday, November 28, 2014

13.30 Registration
14.00 Welcome and opening remarks
Prof. Gottardi, University of Verona
Prof. Ferrari, University of Verona/NYU
14.10 Greetings
Avv. Cristiano, AIJA National Representative, Italy

I Session: The Recast as a political compromise

14.20 Goals of the Recast
Prof. Pocar, University of Milan
14.45 The (still limited) territorial scope of application of the new Regime
Prof. Carbone, University of Genoa
15.10 The arbitration exception
Prof. Radicati di Brozolo, University of Milan
15.35 Discussion

II Session: The special and mandatory rules on jurisdiction

15.50 A new head of jurisdiction in relation to the recovery of cultural
objects
Prof. Gebauer, University of Tübingen
16.15 Enhancing protection for the weaker parties: the jurisdiction over
individual contracts of employment
Prof. Cafari Panico, University of Milan)
16.40 The consumer’s jurisdictional privilege in the ECJ case law
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Prof. Rühl, University of Jena
17.05 Discussion
17.20 Coffee Break

III Session: Party autonomy and choice-of-court agreements

17.50  The  role  of  party  autonomy in  the  allocation  of  jurisdiction  in
contractual matters
Prof. Mankowski, University of Hamburg
18.15 Towards a broadened effectiveness of choice-of-court agreements in
the European judicial area?
Prof. Queirolo, University of Genoa)
18.40 The enforcement of choice-of-court agreements in Europe: is there
any consistency in case law?
Prof. Villata, University of Milan)
19.05 Discussion
19.20 End of first conference day
20.30 Dinner

Saturday, November 29, 2014

IV Session: Coordination of legal proceedings and provisional measures

09.00 The end of torpedoes?
Prof. Nielsen, University of Copenhagen
09.25 Provisional measures in the new Regime
Prof. Garcimartín Alférez, Autónoma University of Madrid
09.50 Discussion

V Session: Cross-border recognition and enforcement

10.05 The free circulation of judgments and the abolition of exequatur
Prof. Pfeiffer, University of Heidelberg
10.30 The exceptions to recognition and enforcement
Prof. Fumagalli, University of Milan
10.55 Discussion
11.10 Coffee break

VI Session: The Brussels I Recast in the International Arena



11.40 The Brussels I Recast and the Lugano Convention: which rules for
the outer world?
Prof. Malatesta, Carlo Cattaneo University
12.05 The Brussels I Recast and the Hague Convention on Choice of Court
Agreements: convergences and divergences
Dr. Ragno, University of Verona
12.30 The Brussels I Recast and the Unified Patent Court Agreement:
towards an enhanced patent litigation system?
Prof. Marongiu Buonaiuti, University of Macerata
12.55 Discussion

Closing remarks

13.10 Closing Remarks
Prof. Pocar, University of Milan
13.30 End of the conference

On  Unilateral  Choice-of-Court
Agreements  and  Options  to
Arbitrate (article)
A topic we were discussing just a few days ago at the MPI, with especial attention
to a Spanish decision. Now it’s Italian time. The article, by S. Ferrero, is to be
found here.

Abstract:

In this work it is discussed the validity and the enforceability of unilateral choice-
of-court agreements and options to arbitrate. Such clauses are very frequent in
international contracts, particularly in loan agreements, where the provision is in
favour  of  the  lender,  the  stronger  party  to  the  contract.  Whilst  in  various
jurisdictions there are significant lines of authorities enforcing such agreements
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as perfectly valid, unilateral choice-of-court agreements and options to arbitrate
have been recently questioned and struck down by the French, the Russian and
the Bulgarian Supreme Courts. Recognizing in these decisions a rising general
tendency, at the international level, contrary to asymmetric arbitration and choice
of court agreements is,  perhaps, premature. Nevertheless, the arguments put
forward  by  the  mentioned decisions  naturally  trigger  further  analysis  of  the
matter. The legal assessment will be carried out under a twofold perspective: on
the one hand, the private international law, which entails the analysis of the
relevant European legislation (Regulation 44/2001 and Regulation 1215/2012)
and,  on  the  other  hand,  the  domestic  substantive  law,  namely  Italian  law.
Particularly, it will be considered whether, in the light of the reasoning of the
foreign case law,  Italian courts  may change their  attitude towards one-sided
jurisdiction and arbitration agreements. It is submitted that the decisions against
the validity and enforceability are open to criticism and Italian courts should
remain in favour of asymmetric arbitration and choice of court agreements for, it
is  suggested,  the European legislation and Italian domestic  law do not  lead,
expressly  or  implicitly,  to  hold them invalid and/or unenforceable,  except for
certain limited cases.


