Fourth Issue of 2014’s Rivista di
diritto internazionale privato e
processuale

(I am grateful to Prof. Francesca Villata - University of Milan - for the following
presentation of the latest issue of the RDIPP)

x] The fourth issue of 2014 of the Rivista di diritto internazionale privato e
processuale (RDIPP, published by CEDAM) was just released. It features two
articles and five comments.

Francesco Salerno, Professor at the University of Ferrara, examines fundamental
rights in a private international law - and namely a public policy - perspective in
“I diritti fondamentali della persona straniera nel diritto internazionale
privato: una proposta metodologica” (Fundamental Rights of the Foreigner in
Private International Law: A Methodological Proposition; in Italian).

Namely focusing on the role of public policy, this paper examines how personality
rights of foreign individuals are ensured under the Italian private international
law system. While personality rights are meant to reflect the identity of an
individual at a universal level, private international law is aimed at ensuring the
continuity of an individual’s rights and status across borders. Art. 24 of the Italian
Statute on Private International Law (Law No 218/1995) underlies this concern in
that it provides, as regards personality rights, for the application of the law of
nationality of the individual in question. However, as a result of the fact that
personality rights are closely intertwined with human rights, it becomes
inevitable to explore the link between the somehow neutral technique
traditionally employed by conflict-of-law provisions and the fundamental values
shared within the international community, in particular those values safeguarded
by international obligations regarding the protection of human rights. As this
paper portrays, the tension between personality rights under an individual’s
national law and fundamental rights is crucial to Art. 24 of the Italian Statute, as
shown, in particular, by the process with which rights are characterized as falling
within the scope of the provision: where a given right is perceived as fundamental
by the lex fori, that right should enjoy protection in the forum regardless of its
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status according to the law of nationality of the concerned individual (proceedings
on sex reassignment provide some significant examples in this respect). This
approach embodies a “positive” expression of the notion of public policy: cross-
border uniformity is foregone, here, as a means to ensure the primacy of the
fundamental policies of the forum. However, as the paper illustrates, the role of
public policy in ensuring fundamental rights goes even further: in fact, public
policy may also serve as a guide whenever the need arises to adapt the applicable
foreign law, should such law fail to provide solutions that are equivalent to those
enshrined in the lex fori.

Fabrizio Vismara, Associate Professor at the University of Insubria, discusses
agreements as to successions and family pacts in “Patti successori nel
regolamento (UE) n. 650/2012 e patti di famiglia: un’interferenza
possibile?” (Agreements as to Succession in Regulation (EU) No 650/2012 and
Family Pacts: A Possible Interference?; in Italian).

Law No 55 of 14 February 2006 enacted the regime on family pacts and amended
Art 458 of the Italian Civil Code repealing the prohibition against agreements as
to succession. This article analyzes the relationship between family agreements
and agreements as to succession with reference to the regime enacted by
Regulation (EU) No 650/2012 on jurisdiction, applicable law, recognition and
enforcement of decisions and acceptance and enforcement of authentic
instruments in matters of succession and on the creation of a European
Certificate of Succession. After examining the different solutions with respect to
the characterization of family agreements (donation, division, contract), this
article highlights how family agreements may be referred to the application of
Regulation (EU) No 650/2012 as a form of waiver agreement as to succession. In
this respect, family agreements may be governed by Regulation (EU) No 650/2012
and, in particular, by the rules on the determination of the applicable law
provided therein.

In addition to the foregoing, the following comments are also featured:

Michele Nino, Researcher at the University of Salerno, examines State interests
in labor disputes in “State Immunity from Civil Jurisdiction in Labor
Disputes: Evolution in International and National Law and Practice” (in
English).



This article examines the evolution of the international rule on State immunity
from civil jurisdiction in labor disputes. After having shed light on the notion and
content of the international rule at issue, this article examines the relevant
international legal instruments (such as the 1972 European Convention on State
Immunity and the 2004 United Nations Convention on Jurisdictional Immunities of
States and Their Property), the national practice of civil law and common law
States, as well as the case law of the European Court of Human Rights and of the
European Court of Justice. In light of this analysis, this papers illustrates that,
although an important trend aimed at promoting in labor disputes stable criteria
of jurisdiction of the State of the forum (such as the nationality or the residence of
the worker and the place of the execution of the employment relationship), the
criterion based on the distinction between acta jure imperii and acta jure
gestionis continues to be applied rather permanently in such disputes. As a result,
in the conclusions, solutions are put forth so that the application of such criterion
be subject to revision, at national and international levels, and that, as a
consequence, an effective protection of workers be guaranteed in labor disputes
against the need to safeguard State interests.

Giulia Vallar, Fellow at the University of Milan, addresses the topic of intra-EU
investment arbitration in “L’arbitrabilita delle controversie tra un investitore
di uno Stato membro ed un altro Stato membro. Alcune considerazioni a
margine del caso Eureko/Achmea v. The Slovak Republic” (Arbitrability of
Disputes between an Investor from a Member State and another Member State.
Some Remarks on Eureko/Achmea v. The Slovak Republic; in Italian).

The present paper deals with one of the issues that has recently been considered
within the Eureko/Achmea v. The Slovak Republic case, namely the arbitrability of
the so called intra-EU BITs disputes. In essence, it focuses on whether the
investor of an EU member state can rely on the compromissory clause contained
in a BIT that its country of origin had signed with another country that, in turn, at
a later time, became an EU member State. To such a question arbitral tribunals
have answered in the positive, while the EU in the negative, without however
adopting a normative act in this sense. Throughout the paper, an analysis is
conducted of those aspects of international law and of EU law that come into play
in relation to the matter at hand. It is submitted that, in the absence of a
definite/hard law solution, the way out should consist, for the time being, in
applying soft law principles and, in particular, that of comity; nevertheless, the



EUC]J and the arbitral tribunals do not appear to be very much keen to act in this
sense. EU member states, on their part, are more and more frequently opting for
the termination of the relevant BITs, allegedly on the basis of a law and
economics analysis. This attitude, however, might produce negative effects on the
economy of these states, since investors, seeking the protection of a BIT, could be
encouraged to move their seats in third countries.

Giovanna Adinolfi, Associate Professor at the University of Milan, tackles the
issue of financial instruments and State immunity from adjudication in
“Sovereign Wealth Funds and State Immunity: Overcoming the
Contradiction” (in English).

The increasing number of sovereign wealth funds (SWFs) and the growth in the
value of their assets are among the main current trends in the global financial
markets. The governments of recipient States have voiced their concerns,
contending that SWFs are financial vehicles used by States to pursue general
public aims but acting like private economic agents. The question this
contribution tackles is whether SWFs, as “sovereign” investment vehicles, come
within the scope of international and national rules on sovereign immunity. This
topic will be analyzed from three perspectives. As a starting point, the definition
of “foreign State” given by immunity legal regimes will be investigated in order to
define in which circumstances SWFs meet it. Next, the issue of SWSs’ immunity
from adjudication will be ascertained. In this regard, the main point is whether
SWFs investments are to be understood as actions engaged in within the exercise
of sovereign authority, or as mere commercial activities, over which immunity
from judgment on the merits is removed. As it may not be excluded that courts
render judgments against SWFs, the rules on immunity from pre-judgement and
post-judgement measures of constraint are to be considered, so as to identify the
property against which jurisdictional rulings may be enforced for the full
satisfaction of the legitimate expectations of judgment creditors. The enquiry
mainly focuses on the rules established under the UN and the Council of Europe
conventions; the content and practice under national regimes is also considered,
mainly the US Foreign Sovereign Immunities Act and the UK State Immunity Act.
The main result is that there is no univocal answer to the question whether rules
on sovereign immunity are helpful in overcoming the contradiction between the
different but complementary public and private natures of SWFs. The form
through which funds have been established and the content of the specific legal



regime on the basis of which courts have to judge in their regard are the
fundamental variables, and their combination in each case may lead to different
results in terms of immunity from both the adjudicative process and enforcement
measures.

Laura Carpaneto, Researcher at the University of Genoa, examines the interface
of the Brussels II-bis Regulation and the European Convention of Human Rights in
“In-Depth Consideration of Family Life v. Immediate Return of the Child
in Abduction Proceedings within the EU” (in English).

The paper focuses on the EU regime on child abduction provided by Regulation
No 2201/2003 and, in particular, on its Art. 11(8) expressly providing for the
replacement of a Hague non return order by a subsequent judgment (the so called
“trumping order”) imposing the return of the child made by the courts of the
State where the child was habitually resident prior to the wrongful removal or
retention. Starting from the analysis of some recent decisions of the European
Court of Human Rights, stating that some return orders held by domestic courts
in applying the 1980 Hague Convention (Neulinger and Shuruk v. Switzerland
and X v. Latvia) as well as the Brussels II-bis Regulation (Sneersone and
Kampanella v. Italy) were not in compliance with Art. 8 of ECHR, the paper is
aimed at demonstrating the that a too strict “Art. 8 ECHR’s test” is capable of
undermining the functioning of the Brussels II-bis trumping order and that a
specific human rights’ test for intra-EU child abduction should be carried out. In
this light, the paper firstly highlights the added value of the Brussels II-bis regime
on child abduction compared to the 1980 Hague Convention; it goes on to
critically analyze the recent decisions of the European Court of Human Rights on
the return orders in child abduction cases, and it finally proposes a possible
human rights test capable of protecting the “effet utile” of the EU regime on child
abduction.

Matteo Gargantini, Senior Research Fellow at the Max Planck Institute
Luxembourg, examines and shares some considerations on the AG’s Opinion in
Kolassa in “Jurisdictional Issues in the Circulation and Holding of
(Intermediated) Securities: The Advocate General’s Opinion in Kolassa v.
Barclays” (in English).

This article addresses the Advocate General’s Opinion in Kolassa v. Barclays
(released on September 3, 2014, in the case C-375/13) from the perspective of



financial markets law. The case raises some issues on the establishment of
jurisdiction in disputes concerning securities offerings. The article suggests that a
restrictive interpretation should be given of the Opinion (as well as of the CJEU
decision on the case, which substantially follows the Opinion). On the one hand,
the interpretation affirmed by the Advocate general may in fact, if read
extensively, rule out the possibility that investors enjoy the protective regime of
Brussels I Regulation vis-a-vis the issuer if they purchase securities on the
secondary market, as it denies the possibility of establishing jurisdiction on the
basis of Articles 15 and 16 of the Brussels I Regulation where a consumer has
purchased a security not from the issuer but from a third party that has in turn
obtained it from the issuer. On the other hand, the Opinion may expose offering
companies to the risk of being sued by professional investors in multiple
jurisdictions on the basis of tortious liability, even in cases where a prospectus
was not published and, therefore, such companies did not intend to conduct any
activity in other countries, on the basis that no contractual relationship can be
identified in Kolassa between the issuer of the certificate and the final investor.
Tortious liability, which is admitted by the Opinion, may therefore sometimes be
an imperfect substitute for contractual liability. Hence, the article proposes that
the Advocate General’s (and the CJEU’s) reasoning should be narrowly
interpreted so as to confine its purview to the issues raised by the holding of
certificates through trusts and other similar devices. On the contrary, further
reflections are needed before a conclusive position is taken on the effects of
circulation of securities under the Brussels I Regulation.

Indexes and archives of RDIPP since its establishment (1965) are available on the
website of the Rivista di diritto internazionale privato e processuale. This issue is
available for download on the publisher’s website.

German Federal Labour Court on
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Foreign Mandatory Rules and the
Principle of Cooperation among
EU Member States

by Dr. Lisa Gunther

Dr. Lisa Gunther, a lawyer at TaylorWessing, has kindly provided us with the
following note on the recent reference for a preliminary ruling made by the
German Federal Labour Court (see Giesela Ruihl’s earlier post on the Court’s
press release here). Gunther is the author of a doctoral dissertation on the
applicability of foreign mandatory rules under Rome I and II that was accepted by
the University of Trier (Die Anwendbarkeit ausldndischer Eingriffsnormen im
Lichte der Rom I- und Rom II-Verordnungen, Verlag Alma Mater, Saarbriicken
2011; more details are available here).

On February 25, 2015, the German Federal Labour Court referred three
questions relating to the interpretation of Art. 9 and Art. 28 Rome I Regulation to
the CJEU. In the context of a wage claim made by a Greek national who is
employed by the Greek State at a Greek primary school in Germany, the German
Federal Labour Court faced the problem whether to apply the Greek Saving Laws
No 3833/2010 and 3845/2010 Laws as overriding mandatory provisions although
the employment contract is governed by German law.

The Greek Saving Laws are the result of the implementation of agreements
between Greece and the institutions formerly known as the “Troika” (EU, ECB,
IMF) regarding the granting of credits in the context of Greece’s financial
difficulties. The Saving Laws are supposed to ensure that Greece meets the
obligations contained in Art. 119 ff. TFEU, particularly in Art. 126 TFEU. These
obligations have been specified by Council Decision 2010/320/EU of 10 May 2010.
The Greek Saving Laws result in payment cuts in the public sector. The Greek
claimant demands payment of the difference between his original salary and the
sum that has been reduced in accordance with the Greek Saving Laws.

As the employment contract was concluded in 1996, amended in writing in 2008
and lasted at least until December 2012, the German Federal Labour Court first
raises the question as to whether the application of the Greek Saving Laws is
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subject to Art. 9 of the Rome I Regulation as far as the the temporal scope of the
Regulation is concerned. If Art. 9 Rome I Regulation is applicable in this sense,
the German Federal Labour Court raises the further question as to whether Art. 9
(3) Rome I Regulation implicitly prohibits the application of the Greek Saving
Laws because Art. 9 (3) Rome I Regulation only covers overriding mandatory
provisions of the place of performance and - according to the German Federal
Labour Court - Germany is the relevant place of performance in this case.

Thus, the temporal scope of application of the Rome I Regulation must be the
starting point of legal analysis. According to Art. 28 of the Rome I Regulation, the
Regulation applies to contracts concluded as from 17 December 2009 (cf. the
corrigendum published in O] 2009, No. L 309, p. 87). As the employment contract
was - initially - concluded in 1996, the answer in the negative seems quite clear.
The previous instance, the Regional Labour Court of Nurnberg, thus decided that
the Rome I Regulation is in fact not applicable. The German Federal Labour
Court, however, argues that an autonomous interpretation of the term
“concluded” is necessary because the Member States have different
understandings of when an employment contract is actually “concluded”.
Particularly, the German Federal Labour Court points out that such an
autonomous interpretation must take into account the fact that employment
contracts are continuous obligations. Also, the Court emphasizes that it may be
necessary not only to include the very first conclusion of an employment contract
into the scope of Art. 28 Rome I Regulation, but to interpret the term “concluded”
in a way that amendments or changes (i.e. alteration of the gross salary or
legislative measures such as the measures of the Greek legislature in question) to
an existing employment contract also lead to the application of the Rome I
Regulation.

Nevertheless, the wording of Art. 28 Rome I Regulation is rather inflexible in
referring to contracts concluded as from 17 December 2009 but not to contracts
merely continuing after 17 December 2009. Also, the legislative procedure shows
that the drafters decided consciously against a retroactive effect of the Rome I
Regulation (cf. von Hein, in: Thomas Rauscher [ed.], EUZPR/EulPR, Munich 2011,
Art. 8 Rome I para.16). While Art. 24 (3) of the Proposal for a Regulation of the
European Parliament and the Council on the law applicable to contractual
obligations (Rome I), COM(2005) 650 final, provided for a limted retroactive
effect, this transitional provision was deleted and did not become a part of the



final Rome I Regulation. The interpretation that it is sufficient for the applicability
of the Rome I Regulation to simply continue a contract after 17 December 2009,
however, would result in precisely such a retroactive effect. Against this
background, a conscious choice of the contracting parties to substantially modify
and/or actually renew their contract should be the minimum requirement for the
intertemporal application of the Rome I Regulation.

Should the CJEU affirm the intertemporal application of the Rome I Regulation,
the second question referred to the CJEU will become decisive. The
characterization of the Greek Saving Laws as overriding mandatory provisions as
such does not seem to pose any difficulties. Both the requirements of German
case law as well as the definition now contained in Art. 9 (1) Rome I Regulation
(“provisions the respect for which is regarded as crucial by a country for
safeguarding its public interest, such as its political, social or economic
organisation, to such an extent that they are applicable to any situation within
their scope, irrespective of the law otherwise applicable to the contract”) - which
provides guidance regardless of whether the Rome I Regulation is applicable or
not - are met if taking into consideration genesis, wording as well as the policy of
the Greek Saving Laws.

If Art. 9 Rome I Regulation is not applicable ratione temporae, the German
Federal Labour Court considers taking the Greek Saving Laws into account as a
matter of fact within the scope of the German lex causae. This approach complies
with how German courts used to consider third country overriding mandatory
provisions before the Rome I Regulation entered into force. As Art. 7(1) of the
Rome Convention on the law applicable to contractual obligations from 19 June
1980 was never adopted in Germany, the German courts had to rely on blanket
clauses in the lex causae allowing such consideration within the framework of
substantive law rather than applying them pursuant to conflict of laws rules. The
German Federal Labour Court, however, raises the question as to whether Art. 9
Rome I Regulation now excludes taking Greek Saving Laws into account. This
question is a result of the unfortunate restrictions of Art. 9 Rome I Regulation.
Whereas Art. 9(2) Rome I Regulation concerns the application of overriding
mandatory provisions of the law of the forum - in this case German law -, Art.
9(3) Rome I Regulation limits the application of overriding mandatory provisions
to the provisions of the place of performance, stating that “[e]ffect may be given
to the overriding mandatory provisions of the law of the country where the



obligations arising out of the contract have to be or have been performed, in so
far as those overriding provisions render the performance of the contract
unlawful. [...].” While the Rome I Regulation does not provide a definition of the
“place of performance”, therefore not answering the question whether the
relevant place of performance is the place of performance of the characteristic
performance of the contract only or whether each performance has to be
considered separately, the German Federal Labour Court seems to have
determined that Germany must be regarded as the place of performance for the
payments of the Greek state within the meaning of Art. 9(3) Rome I Regulation.
Therefore, the question as to whether Art. 9(3) Rome I Regulation actually
prohibits the application of overriding mandatory provisions which are neither
overriding mandatory provisions of the lex fori nor of the place of performance
becomes crucial.

Both the wording as well as the genesis of Art. 9(3) Rome I Regulation suggest
that the direct application of overriding mandatory provisions which are not part
of the law of the place of performance on a conflict of laws level is - unfortunately
- not possible. The Member States could not agree on a provision comparable to
Art. 7(1) of the Convention on the law applicable to contractual obligations from
19 June 1980 which provided for the application of third country overriding
mandatory provisions with which the situation has a close connection (cf. Art. 8(3)
of the proposal COM(2005) 650 final) but deliberately restricted the scope of Art.
9 (3) to overriding mandatory provisions of the place of performance.Still, Art. 9
(3) Rome I Regulation should not prohibit indirectly considering the content of
third country overriding mandatory provisions as a matter of fact within the scope
of blanket clauses of the substantive lex causae:

First, the indirect consideration of third country overriding mandatory provisions
as a matter of fact should not be equated with a direct application on a conflict of
laws level. Therefore, the conflict of law provisions of the Rome I Regulation
cannot prohibit the consideration of third country overriding mandatory
provisions on the substantive law level. Thus, even if the CJEU approves of the
application of the Rome I Regulation ratione temporae, the German Federal
Labour Court will not be prevented from considering the Greek Saving Laws
within blanket clauses of the German lex causae - which is exactly how German
courts considered third country overriding mandatory provisions before the Rome
I Regulation entered into force.



Secondly, the German Federal Labour Court raises the question whether it is
actually obliged to apply the Greek Saving Laws pursuant to the principle of
sincere cooperation between Member States. This principle provides for the
Member States to assist each other in full mutual respect in carrying out tasks
flowing from the Treaties, Art. 4 (3) TEU. It is questionable whether Art. 4 (3)
TEU as part of the primary law actually obligates the Member States to apply any
overriding mandatory provision of other Member States simply due to the fact
that another Member State’s s legislature enacted them without any further
statutory basis providing for such an application. However, as the Greek Saving
Laws in question have their origins in obligations arising from the TFEU as well
as a council decision, the situation might be regarded differently in the given
case, especially because the situation affects the entire European Union. In this
case, both Art. 4 (3) TEU as well as reasons of legal policy might actually oblige
the German Federal Labour Court to apply the Greek Saving Laws to the claim for
payment in question. Now it is up to the CJEU to decide.

Private International Law and
Migration Law

Some earlier publications of Veerle Van Den Eeckhout on Private International
Law and Migration Law are currently being made publicly available on
SSRN. One of the core publications is the article “De vermaatschappelijking van
het internationaal privaatrecht. Ontwikkelingen aan het begin van de 21e
eeuw” (written in Dutch. English title: “The Socialization of Private International
Law. Developments at the beginning of the 21th Century”). This article provides
an exploratory analysis of the interaction between Private International Law and
Migration Law.
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European Parliament’s workshop
on “Cross-border activities in the
EU - Making life easier for
citizens”

The papers presented at the European Parliament’s workshop “Cross-border
activities in the EU - Making life easier for citizens” (PE: 510.003) on 26 February
2015 in Brussels have been uploaded to the Parliament’s homepage. The papers
have been collected in a single compendium that is available (as a pdf file) here.
The volume contains the following presentations (in the order of the workshop’s
programme):

SESSION I - LESS PAPER WORK FOR MOBILE CITIZENS

Towards a European Code on Private International Law? (Jan von Hein and
Giesela Riihl)

Promoting the free movement of citizens and businesses by simplifying the
acceptance of certain public documents within and outside the european union
(proposal for a regulation, COM(2013) 208) (Pierre Callé)

Promoting the free movement of citizens and businesses by simplifying the
acceptance of certain public documents in the EU and beyond (Michael P. Clancy)

Towards European Model Dispositions for Family and Succession Law?
(Christiane Wendehorst)

EU Regulation 650/2012 on successions and the creation of a European
Certificate of Succession (Kurt Lechner)

Regulation (EU) 650/2012/EU on jurisdiction, applicable law, recognition and
enforcement of decisions and acceptance and enforcement of authentic
instruments in matters of succession and on the creation of a European
Certificate of Succession (Eve Potter)

SESSION II - CROSS BORDER FAMILIES AND FAMILIES CROSSING BORDERS
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The Brussels Ila Regulation: towards a review? (Hans van Loon)
Name Law -- Is there a need to legislate? (Paul Lagarde)
SESSION III - BUSINESS AND CONSUMER’S CONCERN

Private international law as a regulatory tool for global governance (Harm
Schepel)

The European Small Claims Procedure and the new Commission proposal (Pablo
Cortés)

Mediation as Alternative Dispute Resolution (the functioning of Directive
2008/52/EC on certain aspects of mediation in civil and commercial matters)
(Giuseppe De Palo)

The 2005 Hague Convention on Choice of Court Agreements and the recast of the
Brussels I Regulation (Gottfried Musger)

Collection European Private
International Law instruments

The second revised edition of European Private International Law, edited by [
Prof. dr. K.R.S.D. Boele- Woelki & R.]. ter Rele, has just been published.

This book collects international and European instruments which primarily
contain Private International Law rules for jurisdiction, the applicable law and
the recognition and enforcement of foreign decisions.

ISBN 9789069165998 | 452 Pages | Price € 34,50

More information, including the table of contents, is available here.


https://conflictoflaws.net/2015/collection-european-private-international-law-instruments/
https://conflictoflaws.net/2015/collection-european-private-international-law-instruments/
https://conflictoflaws.de/News/2015/04/Plaatje-boek-Asser-EPIL.jpg
http://www.arsaequi.nl/libri-uitgave/15105/European_Private_International_Law_2015-2017.html

Working Paper Series of the
Centre for Private International
Law, University of Aberdeen

The first paper in the Working Paper Series of the Centre for Private International
Law is now available on the Centre’s website (please see
http://www.abdn.ac.uk/law/research/working-papers-455.php). Researchers are
welcome to come to the Centre to pursue their research and to give a paper
which could be submitted for the Working Paper Series. For further enquiries,
please contact Jayne Holliday (Secretary), Dr Katarina Trimmings (Deputy
Director) or Professor Paul Beaumont (Director).

Vacancy at The Hague Conference
on Private International Law

The Permanent Bureau of the Hague Conference on Private International Law
(HCCH) is seeking a

LEGAL OFFICER (full-time)
to support ongoing work in relation to the “Judgments Project”.
The ideal candidate will answer to the following description:

- Excellent law school education (Bachelor of Laws, Master of Laws, J.D., or
equivalent), preferably in the common law tradition;

- Good knowledge of private international law (conflict of laws) in general, and in
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particular of international civil procedure;

- Familiarity with comparative law (substantive and procedural law) and public
international law;

- A minimum of 3-5 years of experience in practice of law, academia, or an
international organisation is desirable;

- Excellent command, preferably as native language and both spoken and written,
of English; working knowledge of French and / or of other languages desirable;

- Very good drafting capabilities (e.g., dissertation, law review or other
publication experience will be taken into account);

- Personal qualities to work well in a small team and contribute to a good,
pleasant and co-operative working atmosphere both within the Permanent Bureau
and with outside experts.

The successful candidate will be working under the direction of the responsible
First Secretary. Duties will mainly focus on the “Judgments Project”, which
includes assistance with preparation of research papers and other documentation,
organisation and preparation of presentations, attendance of relevant (experts)
meetings, etc. Work may from time to time also relate to the follow-up and co-
operation with States with regard to the implementation of the 2005 Hague
Choice of Court Convention, assistance with promotional activities and training
programmes, and other work as required by the Secretary General.

Type of appointment and duration: One-year contract as Legal Officer, funded
by a special grant from the Attorney-General’s Department of Australia; any
extension of the contract is subject to additional funding.

Preferable starting date: as soon as possible, taking into account the
availability of the successful candidate.

Salary: Relevant A-grade of the Co-ordinated Organisations scale for the
Netherlands, depending on qualifications and experience (the grade
corresponding to the envisaged profile would most likely be A/1 of the Hague
Conference adaptation of the Co-ordinated Organisations scale).

Place of work: The Hague, the Netherlands



Deadline for applications: 22 May 2015

Applications: Written applications including a curriculum vitae, letter of
motivation, academic transcripts, one sample of written work (preferably in an
area of international civil procedure), and at least two references, should be
addressed to the Secretary General of the Hague Conference on Private
International Law, before 22 May 2015. Email address: applications@hcch.nl

Issue 2015.1 Nederlands
Internationaal Privaatrecht on
Brussels IIbis revision

The first issue of 2015 of the Dutch journal on Private International Law,
Nederlands Internationaal Privaatrecht, is a special issue on the upcoming
revision of the Brussels IIbis Regulation. Renowned scholars reflect on topical
issues that need to be addressed in the revision. It includes the following
contributions:

Ian Curry-Summer, ‘The revision of Brussels IIbis’ (Editiorial).

Alegria Borras, ‘Grounds of jurisdiction in matrimonial matters: recasting the
Brussels Ila Regulation’, p. 3-9.

Abstract. The recasting of the Brussels Ila Regulation implies different
considerations. The first one is the review of the existing grounds of jurisdiction
and how they can survive in the new text. The second is the possibility of the
introduction of party autonomy and the hierarchization of the grounds of
jurisdiction. These modifications imply the possibility of including changes in
other rules related to jurisdiction. Although it would be a good result if all
member states could accept the rules on matrimonial matters, as well as on
jurisdiction and on the applicable law, this still seems to be difficult, taking into
account the need for unanimity and the experience with the Rome III Regulation.
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Th.M. de Boer, ‘What we should not expect from a recast of the Brussels IIbis
Regulation’, p. 10-19.(sample copy)

Abstract. If the European Commission decides to recast the Brussels IIbis
Regulation, it is likely to submit a proposal in which the focus will be on practical
matters, such as judicial cooperation, the return of abducted children, or the
further abolition of exequatur. The questionnaire that was used for the public
consultation on the ‘functioning’ of Brussels IIbis did not leave much room for
criticism of the Regulation’s points of departure with regard to jurisdiction in
matters of parental responsibility. Yet, there are a few issues that may be more
important than the prevention of parallel proceedings or the free circulation of
judgments within the EU. One of them concerns the virtually unlimited scope of
the regulation in cases in which jurisdiction is determined by prorogation (Article
12). Another problem results from the perpetuatio fori principle underlying
Article 8. Both provisions confer jurisdiction even if the child is habitually resident
outside the EU, which casts considerable doubt on the effectiveness of the court’s
decision.

Marco Mellone, ‘Provisional measures and the Brussels Ilbis Regulation: an
assessment of the status quo in view of future legislative amendments’, p. 20-26.

Abstract. The European Commission is assessing the need for legislative
amendments to EC Regulation No. 2201/2003 on the recognition and enforcement
of decisions in the field of matrimonial and parental responsibility matters (the so-
called ‘Brussels IIbis’ Regulation). One of the key points of that Regulation is
jurisdiction and the enforcement of provisional measures. This delicate issue has
generated an intense debate among scholars and many decisions of the European
Court of Justice have dealt with this subject. Therefore, the author returns to the
outcomes of this debate and focuses on the parallel solutions adopted by the
Brussels system of jurisdiction and the enforcement of decisions in civil and
commercial matters. Following this path, the author tries to assess the right
legislative approach for eventual future interventions by the European legislature.

Janys M. Scott QC, ‘A question of trust? Recognition and enforcement of
judgments’, p. 27-35.

Abstract. The European Commission and the European Council propose to revise
Brussels Ila to abolish exequatur in all matters of parental responsibility. There
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are some good reasons for extending direct enforcement, but this should not be at
the expense of abandoning safeguards including those relating to public policy,
nor should it involve diluting protection for children. If the Regulation is to deliver
enforcement measures that work, then consideration must be given to how
enforcement is made effective. This is likely to involve a continued role for the
courts of the member state where a judgment is to be enforced.

Francisco Javier Forcada Miranda, 'Revision with respect to the cross-border
placement of children’, p. 36-42.

Abstract. Concerning the current Council Regulation (EC) 2201/2003, in
application for almost 10 years, on 15 April 2014 the Commission adopted a
report on its application in practice that was followed by an extensive public
consultation. In 2015, the Commission has launched a call for expressions with a
view to setting up a group of experts to assist the Commission in the preparation
of a legislative proposal for a revision of the Regulation. Within this process, one
of the most important topics to be discussed is the proper functioning of the
placement of a child in another member state in accordance with Article 56. In
this field, this report helps to identify precedents, challenges and problematic
points to be addressed and details and discusses the national procedures as well
as topics of mutual trust, the case law of the Luxembourg Court of Justice and the
best interests of the child in these situations, all of which aim to highlight the
many prospective improvements to be achieved.

This issue also includes a conference report authored by Jacqueline Gray
‘Congress report: ERA Annual Conference on European Family Law 2014, p.
43-45.

128th Conference of the Private
International Law Association of
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Japan (2015)

The Private International Law Association of Japan will hold its 128th conference
on Saturday, June 6, and Sunday, June 7, 2015, at the Campus of Waseda
University, Tokyo. One of the sessions includes a symposium on “Regional
Economic Integration and Private International Law”. The conference programme
and further information are available here.

Gremlins no more -
conflictoflaws.net is back

Apologies for our recent outage, which many of you had noticed - thanks to those
who emailed in and pointed out the problems with accessing posts, search, etc.
We had gremlins of some variety in the database which powers conflictoflaws.net,
and after much prodding and pushing they have cleared off. Everything should
now be working normally again (if anyone does spot a fault, please do let me
know.)
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