International high-tech surrogacy
and legal developments in the
Netherlands

This blogpost is an edited version of this blogpost written in Dutch by Stichting IJI
(The Hague Institute for private international law and foreign law). We thought it
was interesting to also bring it to the attention of the international readership of
this blog.

Introduction

In the Netherlands, international high-tech surrogacy is a hot topic, resulting in
interesting legal developments. Recently, a Dutch District Court dealt with a case
on the recognition of US court decisions on legal parenthood over children born
from a high-tech surrogacy trajectory in the US, providing many private
international law insights on how to assess such request for recognition.
Furthermore, on July 4 a bill was proposed that encloses several private
international law provisions. This blogpost briefly highlights both developments.

High-tech surrogacy in the Netherlands

In the Netherlands, high-tech surrogacy - this involves the use of in vitro
fertilization (ivf), often with the use of an ovum of a woman other than the
surrogate mother - has been allowed (decriminalized) since 1997, but under strict
conditions. Important conditions include having a medical reason and medical,
psychological and legal information and counseling. It should be noted that
commercial surrogacy is illegal.

It is not well tracked how often surrogacy occurs in the Netherlands. The Dutch
government estimates that there are several dozen occurrences annually, but
indicates that the number is increasing.

High-tech surrogacy abroad

Because, i.a., there are not always (enough) surrogate mothers to be found in the
Netherlands, it occurs that some intending parents search for a surrogate mother
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abroad. Surrogacy is treated differently abroad, to which roughly three variations
apply:

1. Surrogacy is prohibited (e.g. Germany and France);

2. Surrogacy is allowed, through a legal framework with either various
safeguards (counseling, legal assistance, judicial review etc.) or rules that
provide for the legal parenthood of the intended parents. Thereby, as far
as legal parenthood at birth is concerned, roughly two alternatives can be
distinguished. For example, the surrogate mother is regarded as the legal
mother and her husband or partner as the legal father. But there are also
countries where the intended parents are considered to be the legal
parents from the birth of the child;

3. There is no specific regulation in place for surrogacy and existing legal
regulations are applied by analogy or not (e.g. Belgium and the
Netherlands).

In case intended parents enter into a surrogacy trajectory abroad, all kinds of
private international law issues arise in the Netherlands regarding, among others,
the legal parenthood of the intended parents.

District Court decision of January 13, 2023

Early in 2023, said private international law issues arose before the District Court
of The Hague (ECLI:NL:RBDHA:2023:363). The court had to rule on several
requests by two married men (hereinafter: husband X and husband Y) regarding
legal parenthood over children born from a surrogacy trajectory in the US.

The surrogate mother became pregnant with twins following ivf treatment in the
US. Two embryos were transferred to her, using sperm from husband X and an
ovum from an ovum donor, and sperm from husband Y and an ovum from an ovum
donor. The couple applies in the Netherlands for, among other things, recognition
of several court decisions on legal parenthood issued in the US, including a
decision on denial of paternity, denial of maternity and establishment of paternity,
and a decision on custody.

The District Court ruled that the court decisions from the US could be recognized
in the Netherlands, with an extensive assessment of the public policy exception
and the question of whether there was a diligent surrogacy trajectory.
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Dutch bill of July 4, 2023 to regulate (international) surrogacy

On July 4, 2023, a bill was proposed in the Netherlands. This bill introduces rules
for granting parenthood after surrogacy within the Netherlands and further holds
rules for recognising parenthood after surrogacy from abroad. The bill indicates
there will be a standard for ‘responsible surrogacy’ that intended parents should
consider when choosing a surrogacy route both domestically and abroad. If
certain conditions are met and the court has given its consent prior to conception,
the intended parents will be considered the legal parents from birth. The bill also
provides a specific recognition scheme for decisions made abroad, in which family
law relations following surrogacy have been established or modified between the
child and the intended parents. Important here is that the surrogacy process has
been diligent. The standard will be that comparable requirements have been met
that are also set for a ‘national’ surrogacy trajectory.

Conference at the University of
Milan: EU Private International
Law: a Look into the Future 50
Years after the Entry into Force of
the 1968 Brussels Convention

Michele Grassi (University of Milan) has kindly shared the following
announcement with us:

The Department of Italian and Supranational Public Law of the University of
Milan will host, on September 14 and 15, a conference on “EU Private
International Law: a Look into the Future 50 Years after the Entry into Force of
the 1968 Brussels Convention”, in cooperation with the European Group for
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Private International Law. The event is co-founded by the Erasmus+ Programme
of the EU (Jean Monnet Module on Family and Succession Law Matters in EU
Private International Law and Jean Monnet Module on EU Private International
Law Rules on Obligations in a Digitalised World).

The conference will consider the relationship of EU PIL acts with third States and
the new perspectives and gaps to fill in the EU judicial cooperation in civil
matters. Speakers and chairs of the panels include: Fausto Pocar (University of
Milan, Emeritus), Hans van Loon (former Secretary-General of the HCCH), Pietro
Franzina (Catholic University of the Sacred Heart, Milan), Christian Kohler
(University of Saarland, Emeritus) Zeno Crespi Reghizzi (University of Milan),
Patrick Kinsch (University of Luxembourg), Etienne Pataut (University of Paris 1
Panthéon-Sorbonne), Cristina Gonzalez Beilfuss (University of Barcelona), Luigi
Fumagalli (University of Milan), Andrea Bonomi (University of Lausanne),
Francesca Villata (University of Milan), Tdmas Szabados (University of Budapest),
Stefania Bariatti (University of Milan), Andreas Stein (EU Commission).

Participation is free of charge, but you are kindly asked to register at the
following link: https://forms.office.com/e/SYhcXOpile

The flyer can be found here; for further information, feel free to contact
michele.grassi@unimi.it.

Same-sex relationships concluded
abroad in Namibia - Between
(Limited) Judicial Recognition and
Legislative Rejection

There is no doubt that the issue of same-sex marriage is highly controversial. This
is true for both liberal and conservative societies, especially when the same-sex
union to be formed involves parties from different countries. Liberal societies may
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be tempted to open up access to same-sex marriage to all, especially when their
citizens are involved and regardless of whether the same-sex marriage is
permitted under the personal law of the other foreign party. For conservative
societies, the challenge is even greater, as local authorities may have to decide
whether or not to recognise same-sex marriages contracted abroad (in particular
when their nationals are involved). The issue becomes even more complicated in
countries where domestic law is hostile to, or even criminalises, same-sex
relationships.

It is in this broader context that the decision of the Supreme Court of Namibia in
Digashu v. GRN, Seiler-Lilles v. GRN (SA 7/2022 and SA 6/2022) [2023] NASC (16
May 2023) decided that same-sex marriages concluded abroad should be
recognised in Namibia and that the failure to do so infringes the right of the
spouses to dignity and equality. Interestingly, the Supreme Court ruled as it did
despite the fact that Namibian law does not recognise, and also criminalises
same-sex relationships (see infra). Hence, the Supreme Court’s decision provides
valuable insights into the issue of recognition of same-sex unions contracted
abroad in Africa and therefore deserves attention.

I. General Context

In his seminal book (Private International Law in Commonwealth Africa
(Cambridge University Press, 2013) p. 182), Richard F. Oppong describes the
issue of same-sex unions in Commonwealth Africa as follows: ‘It still remains
highly contentious in most of the countries under study whether the associations
between persons of the same sex should be recognized as marriage. In Zambia, a
marriage between persons of the same sex is void. It only in South Africa where
civil unions solemnised either as marriage or a civil partnership are recognized’
(footnotes omitted). As to whether other African countries would follow the South
African example, Richard F. Oppong opined that ‘[t]here is little prospect of this
happening [...]. Indeed, there have been legislative attempts [...] in countries such
as Nigeria, Uganda, Malawi and Zimbabwe - to criminalise same-sex marriage.’
(op. cit. p. 183). For a detailed study on the issue, see Richard F. Oppong and
Solomon Amoateng, ‘Foreign Same-Sex Marriages Before Commonwealth African
Courts’, Yearbook of Private International Law, Vol. 18 (2016/2017), pp. 39-60. On
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the prohibition of same-sex marriages and same-sex unions and other same-sex
relationships in Nigeria under domestic law and its implication on the recognition
of same-sex unions concluded abroad, see Chukwuma S. A. Okoli and Richard F.
Oppong, Private International Law in Nigeria (Hart Publishing, 2020) pp.
271-274.

II. The Law in Namibia

A comprehensive study of LGBT laws in Namibia shows that same-sex couples
cannot marry under either of the two types of marriage permitted in Namibia,
namely civil or customary marriages (see Legal Assistance Center, Namibian
Laws on LGBT Issues (2015) p. 129). In one of its landmark decisions decided in
2001 known as ‘the Frank case’ (Chairperson of the Immigration Selection Board
v Frank and Another 2001 NR 107 (SC)), the Supreme Court held that the term
‘marriage’ in the Constitution should be interpreted to mean only a ‘formal
relationship between a man and a woman' and not a same-sex relationship.
Accordingly, same-sex relationships, in the Court’s view, are not protected by the
Constitution, in particular by Article 14 of the Constitution, which deals with
family and marriage. With regard to same-sex marriages contracted abroad, the
above-mentioned study explains that according to the general principles of law
applicable in Namibia, a marriage validly contracted abroad is recognised in
Namibia, subject to exceptions based on fraud or public policy (p. 135). However,
the same study (critically) expressed doubt as to whether Namibian courts would
be willing to recognise a foreign same-sex marriage (ibid). The same study also
referred to a draft bill discussed by the Ministry of Home Affairs and Immigration
which ‘contained a provision specifically forbidding the recognition of foreign
same-sex marriages’ (p. 136).

III. The Case

The case came before the Supreme Court of Namibia as a consolidated appeal of
two cases involving foreign nationals married to Namibians in same-sex marriages
contracted abroad.

In the first case, the marriage was contracted in South Africa in 2015 between a
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South African citizen and a Namibian citizen (both men) under South African law
(Civil Union Act 17 of 2006). The couple in this case had been in a long-term
relationship in South Africa since 2010. In 2017, the couple moved to Namibia.

In the second case, the marriage was contracted in Germany in 2017 under
German law between a German citizen and a Namibian citizen (both women). The
couple had been in a long-term relationship since 1988 and had entered into a
formal life partnership in Germany under German law in 2004. The couple later
moved to Namibia.

In both cases, the foreign partners (appellants) applied for residency permits
under the applicable legislation (Immigration Control Act). The Ministry of Home
Affairs and Immigration (‘the Ministry’), however, refused to recognise the
couples as spouses in same-sex marriages contracted abroad for immigration
purposes. The Appellants then sought, inter alia, a declaration that the Ministry
should recognise their respective marriages and treat them as spouses under the
applicable legislation.

IV. Issue and Arguments of the Parties

‘The central issue’ for the Court was to determine whether ‘the refusal of the
[Ministry] to recognise lawful same-sex marriage of foreign jurisdictions [...]
between a Namibian and a non-citizen [was] compatible with the [Namibian]
Constitution’ (para. 20). In order to make such a determination, the Court had to
consider whether or not the applicable domestic legislation could be interpreted
to treat same-sex partners as ‘spouses’.

The Ministry argued that, in the light of the Supreme Court’s earlier precedent
(the abovementioned Frank case), spouses in a same-sex marriage were excluded
from the scope of the applicable legislation, irrespective of whether the marriage
had been validly contracted abroad in accordance with the applicable foreign law
(para. 58). The Ministry considered that the Supreme Court’s precedent was
binding (para. 57); and the position of the Supreme Court in that case (see II
above) (para. 36) reflected the correct position of Namibian law (para. 59].

The appellants argued that the Frank case relied on by the Ministry was not a
precedent, and should not be considered as binding (para. 54). They also argued
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that the approach taken by the Court in that case should not be followed (paras.
52, 55). The appellants also contended that the case should be distinguished,
inter alia, on the basis that, unlike the Frank case were the partners were not
legally married (i.e. in a situation of long-term cohabitation), the couples in casu
had entered into lawful same-sex marriages contracted in foreign jurisdictions
and that their marriages were valid on the basis of general principles of common
law - the lex loci celebrationis (para. 50). Finally, the appellants argued that the
Ministry’s refusal to recognise their marriage was inconsistent with the Namibian
Constitution as it violated their rights (para. 51).

V. The Ruling

In dealing with the case, the Supreme Court focused mainly on the applicability of
the doctrine of precedent in the Namibian context and the constitutional rights of
the appellants. Interestingly, comparative law (with references to the law of some
neighbouring African jurisdictions, English law, American law, Canadian law and
even the case law of the European Court of Human Rights) was mobilised by the
Court to reach its conclusion, i.e. that the Ministry’s decision to interpret and
apply the applicable legislation in a manner that excluded spouses in same-sex
marriages validly entered into abroad violated the appellants’ constitutional
rights.

With regard to the validity of same-sex marriages contracted abroad, the
Supreme Court ruled as follows:

[82] According to the well-established general principle of common law, if a
marriage is duly concluded in accordance with the statutory requirements for a
valid marriage in a foreign jurisdiction, it falls to be recognised in Namibia. [...]

[83][...] The term marriage is likewise not defined in the [applicable legislation]
and would contemplate valid marriages duly concluded and ordinarily recognised,
including those validly contracted outside Namibia in accordance with the law
applicable where the marriage is concluded in accordance with the general
principle of common law already referred to. [...].

[84] The Ministry has not raised any reason relating to public policy as to why the
appellants’ marriage should not be recognised in accordance with the general



principle of common law. Nor did the Ministry question the validity of the
appellants’ respective marriages.

[85] On this basis alone, the appellants’ respective marriages should have been
recognised by the Ministry for the purpose of [the applicable legislation] and [the
appellants] are to be regarded as spouse for the purpose of the [applicable
legislation][...]

VI. The Dissent

The views of the majority in this case were challenged in a virulent dissent
authored by one of the Supreme Court’s Justices. With respect to the issue of the
validity of same-sex marriages concluded abroad, the dissent considered that the
majority judgment holding that ‘in the present appeals, the parties concluded
lawful marriages in jurisdictions recognising such marriages’ (145) failed to
consider that ‘the laws of Namibia (including the Constitution of the Republic) do
not recognise same-sex relationships and marriages.” (146). The dissent then
listed many examples, including the criminalisation of sodomy and other
legislation excluding same-sex relationships or providing that marriage shall be
valid when two parties are of different sexes (para. 146).

More importantly, the dissent also criticised the recognition of the same-sex
marriages based on their being valid under the law of the place where they were
concluded by stating as follow:

[152] [the main finding of the majority judgment] has its basis on a well-
established principle of common law, that if a marriage is duly concluded in
accordance with the statutory requirements for a valid marriage in a foreign
jurisdiction, it fall to be recognised in Namibia and that, that principle find its
application to these matters. [...].

[170] [...] The common law principle relied on by the majority is sound in law but
there are exceptions to the rule and Namibia is under no obligation to recognise a
marriage inconsistent with its policies and laws for the reason that the said
marriage is warranted by the municipal law of the country in which it was
contracted. The marriages of the appellants offend the policies and laws of
Namibia [...]. (Emphasis in the original).




VII. Comments
The case presented here is interesting in many regards.

First, it introduces the Namibian approach to the question of the validity of
marriages in general, including same-sex marriages. According to the majority
judgment and the dissenting judgment, the validity of marriages is to be
determined in accordance with the ‘well-established common law principle’ that a
marriage should be governed by the law of the place where it was contracted (i.e.
lex loci celebrationis).

According to the Namibian Supreme Court judges, the rule arguably applies to
marriages contracted within the jurisdiction as well as to marriages contracted
abroad. The rule also appears to apply to both the formal and substantive
(essential) validity of marriages. This is a particularly interesting point. In Richard
F. Oppong’s survey of approaches in Commonwealth Africa (but not including
Namibia), the author concludes that ‘most of the countries surveyed make a
distinction between the substantive and formal validity of marriage’ (op. cit. 185).
The former is generally determined by the lex domicilii (although there may be
different approaches to this), while the latter is determined by the lex loci
celebrationis. (op. cit., pp. 183-186). The author goes on to affirm that ‘the main
exception appears to be South Africa, where it has been suggested that the sole
test of validity [for both substantive and formal validity] is the law of the place of
celebration’ (op. cit., p. 185). The case presented here shows that Namibia also
follows the South African example. This is not surprising given that the majority
opinion relied on South African jurisprudence for its findings and analysis (see
paras. 82, 90, 108 for the majority judgment and paras. 152, 155-162 of the
dissenting opinion).

Secondly, the majority judgment and the dissenting opinion show the divergent
views of the Supreme Court judges as to whether the lex loci celebrationis rule
should be subject to any limitation (cf. II above). For the majority, the rule is
straightforward and does not appear to be subject to any exception or limitation.
Indeed, in the words of the majority, ‘if a marriage is duly solemnised in
accordance with the legal requirements for a valid marriage in a foreign
jurisdiction, it falls to be recognised in Namibia’ (emphasis added). No exception




is allowed, including public policy. It is indeed interesting that the majority simply
brushed aside public policy concerns by considering that that the Ministry had
not raised any public policy ground (para. 84) (as if the intervention of public
policy depended on its being invoked by the parties).

This aspect of the majority decision was criticised by the dissenting opinion.
According to the dissenting opinion (para. 170), the application of the lex loci
celebrationis is subject to the intervention of public policy. In other words, public
policy should be invoked to refuse recognition of marriages validly celebrated
abroad (cf. Oppong, op. cit, p. 186) if the marriage is ‘inconsistent with the
policies and laws’ of Namibia.

Finally, and most importantly, it should be pointed out that although the majority
generally reasoned about ‘marriage’ and ‘spouses’ in broad terms. Indeed, the
majority repeatedly pointed out that the appellants ‘had concluded valid
marriages’ that should be recognised in application of the lex loci celebrationis.
Yet, when the the majority reached its final conclusions, it carefully indicated that
the issue of the recognition of same-sex marriages was addressed for immigration
purposes only. Indeed, the majority was eager to include the following paragraph
at the end of its analyses:

[134] the legal consequences for marriages are manifold and multi-facetted and
are addressed in a wide range of legislation. This judgment only addresses the
recognition of spouses for the purpose of [the applicable legislation] and is to be
confined to that issue. (Emphasis added).

The reason for the inclusion of this paragraph seems obvious: the Court cannot
simply ignore the general legal framework in Namibia. Moreover, one can see in
the inclusion of the said paragraph an attempt by the majority to limit the impact
of its judgment in a rather conservative society and the intense debate it would
provoke (see VIII below). In doing so, however, the majority placed itself in a
rather obvious and insurmountable contradiction. In other words, if the Court
recognises the validity of the marriage under the lex loci celebrationis, and (in the
words of the dissenting opinion) ‘conveniently overlooks’ (para. 162) the
intervention of public policy, nothing prevents the admission of the validity of
same-sex marriages in other situations, such as inheritance disputes, maintenance
claims or divorce. Otherwise, the principles of legal certainty would be seriously
undermined if couples were considered legally ‘married’ for immigration purposes



only. For example, would couples be considered as married if they later wished to
divorce? Would one of the spouses be allowed to enter into a new heterosexual
marriage without divorcing? Can the parties claim certain rights by virtue of their
status as ‘spouses’ (e.g. inheritance rights)?

This issue is particularly important even for the case at hand. Indeed, in one of
the consolidate cases, the appellants obtained before moving to Namibia an
adoption order in South Africa declaring them joint care givers of a minor and
granting them joint guardianship (para. 5). In a document prepared by the
Ministry of Gender Equality and Child Welfare (Guide to Namibia’s Child Care
and Protection act 3 of 2015 (2019)), it was clearly indicated that ‘only “spouses
in a marriage” can adopt a child jointly’ and that ‘[i]f same-sex partner were
legally married in another country, it depends on whether the marriage is
recognised as a marriage under the laws of Namibia’ (p. 10). Therefore, in light of
the decision at hand, it remains to be seen whether the South African adoption
order will be or not recognised in Namibia. (On the adoption by same-sex couples
in Namibia and the recognition of same-sex adoptions concluded in other
countries, see the study undertaken the Legal Assistance Center on the Namibian
Laws on LGBT Issues (2015) pp. 143-145).

VIII. The Aftermath of the Ruling: The Legislative Response

It is undeniable that Supreme Court decision could be considered as
groundbreaking. It is no surprise that human rights and LGBT+ activists have
welcomed the decision, despite the majority judgment’s confined scope. On the
other hand, legislative reaction was swift. In an official letter addressed to the
Parliament, the Prime Minister expressed the intention its Government to bring a
bill that would reverse the Supreme Court decision by modifying ‘the relevant
common law principle in order that same sex marriage even where solemnized in
Countries that permit such marriages cannot be recognised in Namibia’. Later,
two bills (among many others) were introduced in order to define ?the term
‘marriage’ as to exclude same-sex marriages; and ?to define the term ‘spouse’.
Both bills intend to prohibit the conclusion and the recognition of same-sex
marriage in Namibia. Last July, the bills were discussed and approved by the
Namibian’s Parliament Upper House (The National Assembly). The bills need now
to be approved by the Lower House (The National Council) and promulgated by
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the President to come into force.

Inter-American Juridical
Committee (C]JI) of the OAS adopts
Guide to Best Practices in
International Jurisdictional
Cooperation for the Americas

Earlier this month, the Inter-American Juridical Committee of the Organization of
American States (OAS) adopted a Guide to Best Practices in International
Jurisdictional Cooperation for the Americas. It is available here (in English) and
here (in Spanish).

See in particular questions 5 and 7, which relate to electronic service and
videoconferencing (pp. 18 and 26). The actual Guide begins on page 38.

Cassirer on Remand: Considering
the Laws of Other Interested
States

This post is by Carlos Manuel Vdzquez, a professor of law at Georgetown Law
School. It is cross-posted at Transnational Litigation Blog.

Claude Cassirer brought suit in federal court in California eighteen years ago
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against the Thyssen Bornemisza Museum of Madrid, Spain, to recover a painting
by Camille Pissarro that was stolen from his grandmother by the Nazis during
World War II. After a reversal and remand from the U.S. Supreme Court last
summer, the case is now before the Ninth Circuit for decision of the legal
question that is likely to be decisive: which law governs?

The district court and the court of appeals have so far framed the issue as a
binary choice: the governing law on the merits is either that of Spain or that of
California. I suggest here that the issue is better framed as a choice between the
law of Spain, on the one hand, and the laws of all the other states or countries
with connections to the dispute, on the other. (Disclosure: I submitted expert
declarations in support of the plaintiffs on issues of public international law
during earlier phases of this case.)

The U.S. Court of Appeals for the Ninth Circuit has affirmed the district court’s
holding that, under the law of Spain, the plaintiff loses because the museum
acquired title to the painting through adverse possession (otherwise known as
acquisitive prescription). It is equally clear that, under the law of California, the
plaintiff would prevail because California does not recognize the acquisition of
title to moveable property through adverse possession. What has so far not
featured prominently in the courts’ analyses of the choice-of-law issue is that the
plaintiff would also prevail under the laws of all the other jurisdictions that have
relevant connections to the dispute. Under governmental interest analysis, this
should be central to the analysis.

The Painting’s Journey

It is undisputed that the painting was looted from Lilly Cassirer by the Nazis.
After it was taken in Germany, the painting spent some time in California and
Missouri and was subsequently sold to Baron Von Thyssen-Bornemisza by a
Gallery in New York. The painting then stayed at the Baron’s home in
Switzerland for twelve years before it was loaned to the museum in 1988 and then
sold to Spain in 1993.

The district court decided in this case that the Baron did not have valid title to the
painting during the period in which he possessed it. The Baron did not purchase
the painting from someone with good title, and he did not obtain good title
through adverse possession because he did not possess the painting in good faith,
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as required by Swiss law. The court held that there were many red flags that
should have alerted the Baron to the possibility that the painting had been stolen
by the Nazis.

Accordingly, the museum did not acquire good title to the painting when it
purchased it from the Baron in 1993. But, the court held, the question whether
the museum acquired title to the painting through adverse possession is governed
by the law of Spain, and the law of Spain, unlike the law of Switzerland, allows
acquisitive prescription if the painting is possessed for six years even without
good faith. The time period is longer if the possessor is an accessory to the theft,
but someone who possesses the item without good faith is not for that reason
alone deemed an accessory. Because the museum was not an accessory to the
theft, the court held, the museum has acquired good title to the painting under
the law of Spain because it had possessed it for just over six years before Claude
Cassirer learned of its location and asked for it back.

California’s Approach to Choice of Law

The U.S. Supreme Court held in this case that, even in suits against foreign state
instrumentalities under the Foreign Sovereign Immunities Act, a federal court
must apply the choice-of-law rules of the state in which it sits. The district court
had applied California’s choice-of-law rules, but the Ninth Circuit did not review
its analysis, having erroneously concuded that a federal choice-of-law rule
applied. The appellate court must now review the district court’s application of
California’s choice-of-law rules.

Under traditional choice-of-law rules, the issue of title to moveable property is
governed by the law of the place where the property is located. But California,
like most U.S. states, long ago rejected the traditional choice-of-law approach and
adopted in its place a form of governmental interest analysis. This approach asks
the courts, in cases in which the substantive laws of the relevant states differ, to
determine whether the relevant states have an interest in having their laws
applied. If only one state has such an interest, then there is a false conflict, and
the court applies the law of the only interested state. If more than one state has
an interest, there is a true conflict. To resolve true conflicts, California has
adopted the “comparative impairment” approach, under which the court applies
the law of the state whose policies would be most impaired if not applied.
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The district court in the Cassirer case focused on the interests of California and
Spain. The court first concluded that the laws of those two states differed
because Spain recognizes acquisitive prescription of moveable property after six
years even if the possession was not in good faith, whereas California does not
recognize acquisitive prescription of moveable property. The court then
concluded that both California and Spain have an interest in having their laws
applied. Spain’s law prioritizes the interests of the possessor of the property and,
more generally, the interest in certainty of title. Spain’s interest is implicated in
this case because the possessor is a Spanish entity and the painting is in Spain.

California’s law prioritizes the interest of the original owner of stolen property,
and this policy is implicated in the case because the original owner’s heirs are
domiciled in California. Because both Spain and California have an interest in
having their laws applied, the case presents a true conflict.

To this point, the district court’s analysis was sound. The same cannot be said of
its analysis of the next step—determining which state’s law would be more
impaired if not applied. The court concluded that Spain’s policies would be
significantly impaired if not applied but California’s policies would be only
minimally impaired. Why? Because California’s interest in having its law applied
depended largely on the plaintiff’s fortuitous, unilateral decision to move to
California in 1980, long after the painting had been stolen from his grandmother
by the Nazis.

What the court overlooked, however, is that Spain’s interest in the case is equally
fortuitous. The painting was stolen in Germany and was located in California,
Missouri, New York, and Switzerland before it made its way to Spain as a result of
the Baron’s decision to establish a museum in Spain bearing his name. If
California’s interest is to be discounted because it resulted from the plaintiff’s
fortuitous decision, then Spain’s interest should similarly discounted because it
resulted from the fortuitous decision of the museum’s predecessor in interest.

Spain’s Law on Acquisitive Prescription

Actually, it may not be fortuitous that stolen property will make is way to Spain,
but the reason for this is one that should make a court wary to apply Spanish law.
Spain’s law of acquisitive prescription is unusually friendly to possessors of stolen
property. Common law jurisdictions generally do not recognize acquisitive



prescription of moveable property. They do not disregard the interests of
possessors of property or the general interest in certainty of title, but they give
effect to those interests through statutes of limitations, which limit the time the
original owners have to initiate lawsuits to recover the property and in this way
deter the original owners from sleeping on their rights. But statutes of limitations
often begin to run when the original owner discovers the location of the stolen
property. That is, indeed, the law in all states of the United States by virture of a
federal law establishing a six-year statute of limitations for suits to recover Nazi-
looted art, which begins to run upon discovery. Other jurisdictions do recognize
the acquisition of title by adverse possession, but (as discussed below) they
generally require that the possessor have acquired the property in good faith,
meaning without sufficient reason to believe that the property was stolen.
Jurisdictions that allow the acquisition of title by adverse possession without
good faith generally require a far longer period of possession than Spain’s six
years (for example, twenty years under Italian law).

Spain’s law is unusually friendly towards possessors of stolen property in allowing
the acquisition of title through bad faith adverse possession after a mere six
years. Spain is thus, relatively speaking, a haven for stolen property, and it would
not be surprising to find that stolen property winds up there. For this reason
among others, scholars have advocated replacing the traditional situs rule for
stolen cultural property with a lex originis rule, under which the law to be applied
would presumptively be the law of the place where the property was stolen,
coupled with a disciovery rule for triggering the running of the prescription
period. As noted, California has replaced the traditional rule with governmental
interest analysis, but, in applying interest analysis, the same concern should lead
California courts to resist applying the law of the place to which the stolen
property was taken. (Alternatively, the courts of California could refuse to apply
the law the situs, if unusually friendly towards possessors of stolen property, on
ground that the law contravenes California’s strong public policy.)

The museum might argue that there is no evidence that the painting was brought
to Spain to take advantage of its unusually friendly law. It may well be true that
the Baron did not sell the painting to the museum in Spain in order to launder his
stolen painting. The museum’s web site indicates that, in 1988, the Baron had
offers for his collection from the United Kingdom, California (Getty Foundation)
and Germany, but chose to establish the museum in Spain because his fifth wife, a
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Spanish beauty queen, wanted to establish an art museum in her home country.
Be that as it may, it is equally true that the plaintiff’s decision to move to
California was not driven by his desire to take advantage of California’s more
protective law. Indeed, when he decided to move to California, he assumed that
the painting had been lost or destroyed during the war.

In sum, if the fact that the Baron’s decision to sell the painting to a museum in
Spain was not taken for opportunistic reasons is not a reason to discount Spain’s
interest, then the fact that Claude Cassirer’s decision to move to California was
not made for opportunistic reasons is equally a reason not to discount California’s
interest. The painting’s presence in Spain, in the hands of a Spanish museum, is
(at best) just as fortuitous as Claude Cassirer’s decision to move to California.

Other Interested Jurisdictions

If so, then how does one break the tie? One answer might be to apply the law of
the forum, and indeed there is California case-law placing the burden on the party
arguing against applying forum law.

But, on closer inspection, the relevant interests are not in equipoise. California
and Spain are not the only jurisdictions with connections to this dispute. Both the
painting and Lilly Cassirer were initially located in Germany. Germany’s law
allows acquisitive prescription in ten years, but only if the property was possessed
in good faith. (A statute of limitations cuts off the original owner’s power to bring
an action to recover the property after thirty years, but it does not vest title in the
possessor.) As the district court held in this case, the Baron did not acquire title
to the property under Swiss law of acquisitive prescription by virtue of his
possession of the painting because he did not possess the painting in good
faith. Application of the German law of acquisitive prescription leads to the same
conclusion. The court did not address whether the museum possessed the
painting in good faith because that issue was not relevant under Spanish law. But
surely the Baron’s lack of good faith should be attributed to the museum that he
co-founded and bears his name. In any event, as the district court found, the red
flags that alerted the Baron to the possibility that the painting was stolen by the
Nazis were equally apparent to the museum.

As noted, the painting later spent time in California, Missouri, and New York. The
laws of Missouri and New York on acquisitive prescription are in all relevant
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respects the same as California’s. The painting then spent some time in
Switzerland, and, as we have seen, the plaintiff should prevail under Swiss law as
well.

As for Lilly Cassirer, after escaping from Germany, she lived for some time in
England. English law, like the law of California, does not technically recognize
acquisitive prescription, but its statute of limitations limits the time in which to
bring an action for conversion. The limitations period has the same effect as
acquisitive prescription because § 3(2) of the Limitations Act provides that, after
the expiry of the limitations period for bringing an action for conversion, the
original owner’s title to the movable property is extinguished. The limitations
period is generally six years, but in the case of theft, the limitations period begins
to run from the date of the first “innocent” conversion. “As regards the original
thief, or . . . any party acquiring the movable from him who is not in good faith,”
Faber & Lurger note, “it would appear that there is no limitation period for the
bringing of an action in coversion.”

From England, Lilly moved to Ohio, which has the same law regarding adverse
possession as California. Neither Lilly’s moves to England and Ohio nor Claude’s
move to California were driven by a desire to take advantage of those states’
protective law of acquisitive prescription. Indeed, if Lilly had wanted to take
advantage of a jurisdiction’s law of acquisitive prescription, she could have moved
to practically any jurisdiction other than Spain. As we have seen, Spain’s law of
acquisitive prescription (as interpreted by the district court and court of appeals
in this case) is an outlier in recognizing a change of title as a result of possession
of stolen property without good faith in a mere six years.

Should the court broaden its focus and consider the laws and interests of these
other jurisdictions? The district court’s own analysis suggests so. After all, if the
interest of the plaintiff’s current place of domicile is discounted because it
resulted from his fortuitous decision, then surely the law and interest of the place
from which he moved should be considered instead. Courts that discount a
party’s domicile if acquired after the start of the dispute generally consider
instead the interest of the jurisdiction from which the party moved. And if the
interest of the place to which the stolen painting was taken is discounted because
it resulted from the fortuitous (or non-fortuitous) decision of the possessor’s
predecessor, then surely the interest of the place from which painting was taken
should be considered instead. The district court additionally discounted
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California’s interest because the original taking did not occur in California and
because the Baron did not purchase the painting in California. These reasons for
discounting California’s interest suggest that the court should consider instead
the laws of the place where the original taking occurred (Germany) and the place
where the Baron bought the painting (New York).

There is, indeed, substantial authority for the proposition that the interests of
jurisdictions with connections to the dispute should be aggregated when these
laws have the same content. The Restatement (Second) of Conflict of Laws makes
this point explicitly. A comment to § 145 on torts explains that “when certain
contacts involving a tort are located in two or more states with identical local law
rules on the issue in question, the case will be treated for choice-of-law purposes
as if these contacts were grouped in a single state.” The same comment appears
in numerous other provisions of the Second Restatement, including the provision
on real property (§ 222) and the provision on chattels (§ 244). The laws of the
jurisdictions discussed above are not identical in all respects, but they are
identical in the relevant respect: under each of these laws, the plaintiff should
prevail.

Although California has not adopted the Restatement (Second) as its choice-of-law
rule, the Restatement’s approach to aggregation is in principle equally relevant to
governmental interest analysis in general. A contrary rule would allow
circumvention of the relevant states’ interests in a dispute through a divide-and-
conquer strategy. The district court in this case appears to have fallen into this
trap.

Conclusion

On remand from the Supreme Court, the Ninth Circuit certified the choice-of-law
question under California law to the California Supreme Court, but that court
denied the request. It is now up to the Ninth Circuit to review and correct the
district court’s application of California’s choice-of-law rules. In doing so, the
court of appeals should consider not just the interests of California and Spain but
also those of Germany, New York, Missouri, Switzerland, England, and Ohio. The
fact that all those jurisdictions would reach the same result as California is a
strong reason to rule in favor of the plaintiff in this case.
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Priskila Pratita Penasthika e|9ven

Very recently, Indonesian private international law has attracted significant
scholarship in the English language.[1] Dr Penasthika’s monograph (‘the
monograph’)[2] is one such work that deserves attention for its compelling and
comprehensive account of choice of law in international commercial contracts in
Indonesia. My review attempts to capture the methodology, summarise the
contents, and give a verdict on the quality of this monograph.



Penasthika has based this work on her PhD thesis, undertaken at Erasmus
University in Rotterdam. The monograph contains six chapters over 233 pages,
excluding the acknowledgments, table of contents, lists of tables and figures,
abbreviations, bibliography, and annex. A robust and clearly expressed
methodology of doctrinal and empirical research is applied. The monograph
predominantly examines 19 Indonesian court decisions on choice of law in
international commercial contracts during the period, 2000-2020. It is mainly
written from a civil law perspective, which is unsurprising, given that the author
is Indonesian and wrote her thesis in the Netherlands - both Indonesia and the
Netherlands are civil law countries. One positive aspect of the methodology that
is especially worth mentioning is Penasthika’s very transparent and thorough
account of the state of previous academic research in Indonesia, and the gap she
has endeavoured to fill with her monograph.

The first chapter provides an introduction to the book, the central theme of which
is the reluctance to give effect to choice of law (especially foreign law) in
international commercial contracts in Indonesia, compared with global
developments. Consequently, Penasthika states that some of the core benefits of
giving effect to choice of law in international commercial contracts would
contribute to Indonesia’s VISI 2045 to rank among the world’s most developed
countries; improve the practice of international dispute settlement in Indonesia;
promote the harmonisation project on private international law in Asia and global
initiatives, and lead to the legal reform of outdated rules on choice of law in
Indonesia.

Conversely, Chapter One also acknowledges the book’s limitations, namely, that it
only covers the express choice of law in international commercial contracts.
Therefore, implied or tacit choice of law, law in the absence of choice, and
contracts for the protection of weaker parties have not been included. Moreover,
no new choice of law theories have been advanced, and the issue of forum
selection clauses has not been addressed. However, a further limitation that
Penasthika could have considered is whether 19 judicial decisions represent an
adequate sample size for empirical research in a monograph.



Chapter Two of this work proceeds to discuss choice of law in international
commercial contracts in a global context. The key contribution of this chapter is
that it provides a theoretical framework for discussing choice of law in further
chapters of the monograph. First, the history of choice of law theory and debate is
traced and summarised, dating back to 120-118 BC and extending into the 20th
century. Second, the chapter traces the wide acceptance of choice of law in the
20th century across a large number of countries and regions. Nevertheless,
Penasthika also highlights that a few countries remain reluctant or hostile to
choice of law, despite widespread acceptance of the principle in the 21st century.
She is of the view that this resistance is due to concerns over territoriality and
sovereignty in the countries involved. Fourth, the chapter discusses the regional
and international harmonisation of choice of law.

In addition, Chapter Two contains an interesting theoretical debate on choice of
law, which may be encapsulated in the question: is choice of law based on the
perspective of state or party sovereignty? Alternatively, who has the authority to
permit parties to make a choice of law: the state or the parties themselves?

Chapter Two then examines the way in which choice of law functions, including
the international character of the contract, types of contracts (such as weaker
party or commercial, and immovable property), the validity of the choice of law
agreement, the chosen law, and the choice invalidating the contract. Finally, this
second chapter discusses the limits on choice of law, such as public policy and
mandatory rules.

In Chapter Three, Penasthika looks at Indonesia’s civil law and private
international law regime. The key contribution of this chapter is that it gives the
reader an understanding of the sources of Indonesia’s private international law
regime, which helps clarify the chapters that follow. Chapter Three also contains
a thorough and enlightening evaluation of Indonesian scholarly views on choice of
law in contract. Essentially, this chapter lays the foundation for discussing



Indonesian choice of law rules on commercial contracts in subsequent chapters.
Like other Asian and African countries, Indonesia experiences legal pluralism, due
to its history of Dutch colonialism and a form of apartheid. Thus, in the
Indonesian legal system, there is an interplay of civil law, which is inherited from
the Dutch East Indies, adat (customary law), and Islamic law. It was especially
fascinating to me to discover here that the Indonesian language is usually a legal
requirement for drafting contracts involving Indonesians. This may be aimed at
protecting Indonesians in transactions and preserving their indigenous language.

Next, Chapter Four contains what I would describe as the real ‘meat’ of the
monograph, looking at how Indonesian practitioners (judges and lawyers) handle
choice of law in international commercial matters, particularly regarding issues of
foreign law. This fourth chapter summarises and analyses 19 Indonesian decisions
from 2000 to 2020. The discussion is divided into three parts: (i) refusing
jurisdiction based on foreign forum, illustrated by four cases; (ii) refusing
jurisdiction on the basis of foreign law, illustrated by seven cases, and (iii)
disregarding choice of forum and choice of law, illustrated by eight cases. The
latter two approaches are dominant in Indonesian practice.

As the reader, one thing I found striking about Indonesian practice is that a
choice of foreign law alone can oust the jurisdiction of the Indonesian courts.
Penasthika rightly observes that this signifies confusion between jurisdiction and
choice of law, because what the Indonesian courts should apply is substantive and
not procedural law. Procedural law matters are reserved for the forum, and some
Indonesian judges only appear to see the procedural aspects of choice of law. I
would also add that the Indonesian approach ignores the global reality of applying
foreign law, which is at the heart of private international law. This confusion
results in a loss of dispute resolution business for practitioners in Indonesia,
which is not good for Indonesia’s economy. The big question is, why do many
Indonesian judges refrain from applying choice of law, especially foreign law?
This interesting question is mainly addressed in Chapter Five, which contains the
empirical research.



In Chapter Five, Penasthika presents the results of her interviews with
practitioners (including Indonesian judges and lawyers, and foreign consultants
who are familiar with the Indonesian legal system), a legal scholar (with expertise
in private international law), and an expert attached to the court (with expertise
in choice of law issues in Indonesia). These interviews especially explore the
problem of applying foreign law in Indonesia.

The central cause of the problem is identified as the Indonesian Supreme Court
decision in Bernhard Josef Rifeel v PT Merck Indonesia,[3] which ousted the
jurisdiction of the Indonesian courts based on foreign law. This decision has since
been followed by many Indonesian judges. However, Penasthika and several other
scholars question the accuracy of the decision and the cases in which it has been
applied.

Drawing upon the interview data, Penasthika states the reasons for foreign law
not being applied in the Indonesian courts, as follows:

‘(i) it is difficult to delve into a foreign law; (ii) it is hard to apply a foreign law
correctly; (iii) Indonesian judges are not trained to settle disputes governed by
foreign law; (iv) the law of civil procedure in Indonesia does not provide clear
rules regarding disputes involving foreign elements, such as foreign party or
foreign law; (v) the judges consider that foreign law contradicts Indonesian law;
and (vi) Indonesian judges espouse legal positivism.’[4]

Additionally, some judges, citing Article 1338 BW in Indonesia, regard the choice
of foreign law as a contractual agreement not to resolve a dispute in the
Indonesian courts, and many lawyers present a contract claim as tort. This
practice is seriously criticised by Penasthika, in the first instance because it
confuses substantive contract law with choice of law, and in the second, because
it is tantamount to abusive litigation tactics.

Chapter Six then concludes the monograph, summarising the research findings



and making proposals and suggestions for future research. First, Penasthika
states that Indonesia could indeed fulfil its vision for 2045 to become a highly
developed country, provided that its courts give effect to choice of law rules, as
opposed to Indonesia isolating itself from global trends in the choice of law for
commercial contracts. Second, knowledge of choice of law needs to be expanded
in Indonesia. Third, the regulatory framework for choice of law in Indonesia
requires development, and fourth, judicial practice should be improved in the
context.

The author closes with the prediction that choice of law will become a topical and
fascinating field in Indonesia.

My verdict is that this monograph is an indispensable research work on choice of
law in international commercial contracts in Indonesia. I highly commend it as a
work of quality, researched and written to a high standard. Anyone interested in
choice of law will therefore be fascinated by this book.

[1] YU Oppusunggu, ‘Indonesia’ in A Chong (ed), Recognition and Enforcement of
Foreign Judgments in Asia (Asia Business Law Institute, Singapore, 2017) 91 -
104; A Kusumadara, ‘Indonesia’ in A Reyes (ed), Recognition and Enforcement of
Judgments in Civil and Commercial Matters (Hart, 2019) 243 - 258; A
Kusumadara, Indonesian Private International Law (Hart, 2021); A Kusumadara,
‘Indonesia’ in A Reyes and W Lui (eds), Direct Jurisdiction: Asian Perspectives
(Hart, 2021) 249 - 273; A Kusumadara, “Jurisdiction of courts chosen in the
parties’ choice of court agreements: an unsettled issue in Indonesian private
international law and the way-out” (2022) 18 Journal of Private International Law
424 - 449; ] Lumbantobing and BS Hardjowahono, ‘Indonesia: Indonesian
Perspectives on the Hague Principles’ in D Girsberger et al (eds) Choice of Law in
International Commercial Contracts: Global Perspectives on the Hague Principles
(Oxford: Oxford University Press 2021) paras 25.01 - 25.43; PP Penasthika,
Unravelling Choice of Law in International Commercial Contracts: Indonesia as



an Illustrative Case Study (The Hague: Eleven Publishers 2022).
[2] Penasthika (ibid).
[3] Judgment of the Supreme Court 1537K/PDT/1989, 21 January 1991.

[4] Penasthika (n 1), 179.

Mbatha v. Cutting: Implications
for Litigants of Indian Origin

Guest Post by Chytanya S. Agarwal*

I. Introduction

Rising cross-border migration of people and concomitant increase in lawsuits
relating to matrimonial disputes between couples brings to the forefront the issue

of conflict of jurisdictional laws (219" Law Commission Report, §1.1-91.2).
Mbatha v. Cutting is one such recent case that grapples with conflict of laws
pertaining to divorce and division of matrimonial property when the spouses are
domiciled in separate jurisdictions. In this case, the Georgian Court of Appeal
dealt with competing claims from a couple who married in New York and had
their matrimonial domicile in South Africa. The wife, domiciled in Georgia, USA,
argued for the application of the matrimonial property regime of South Africa -
their only (though temporary) common matrimonial domicile. In determining the
applicable law, the Court upheld the traditional approach, which favours lex situs
for real property and lex domicilii for personal property.

In this article, I contextualise Mbatha in the context of Indian litigants,
particularly foreign-domiciled Non-Resident Indians (‘NRIs’) married under
Indian personal laws and having their property located both within India and in
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foreign territory. Firstly, I analyse Mbatha by comparing it with the prevalent
approaches in private international law. Secondly, 1 examine the Indian
jurisprudence on the applicability of foreign judgements concerning matrimonial
disputes. Thirdly, I submit that Mbatha complies with the Indian lex situs rule
insofar as real property is concerned. However, by determining its subject-matter
jurisdiction by solely considering Georgian law, Mbatha sets itself on a collision
course with the Indian approach on the subject-matter jurisdiction of foreign
courts. Lastly, 1 analyse the implications of this uncertainty regarding
enforceability of foreign judgements on matrimonial property. In conclusion, I
propose a solution that draws on public international law to resolve the challenge
presented by conflicting rules on choice of law.

II. Traditional Approach vs. Modern Approaches
to Conflict of Laws

The primary source of private international law are municipal laws of nations.
Their divergence in the face of potential applicability is the root cause of conflict
of laws. In this section, I examine the approaches to conflict of laws from the
perspective of mutability i.e., change in applicable personal laws of spouses
during their marriage. It has three main approaches under private international
law - the doctrines of immutability, mutability, and the partial mutability. The lex
situs approach upheld in Mbatha falls under the “partial mutability” rule.

Under the “doctrine of immutability”, the personal law during marriage governs
the property relations of spouses forever (Schuz, p.12). Once determined, this law
stands ‘immutable’/unalterable. Strict immutability approach is favoured for
predictability of applicable laws (p.45). It is also supported on the ground of
legitimate expectations of the parties. In short, the parties can expect the
personal law of their marriage to govern their relations unless they determine
their choice of law through a separate agreement (p.29-30).

In “doctrine of mutability,” the applicable law never remains fixed. It can change
depending on changes in forum, changes in religion, nationality, domicile, etc. For
instance, under the lex fori approach followed in American states, the courts
partition the entire matrimonial property by applying the law of the forum,
regardless of where and when the said property was acquired (Wasserman, p.23).
This approach is justified on the grounds of state interest because the greatest
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interest of the forum state in matrimonial cases is to ensure the application of its
laws (Schugz, p.38). However, this approach poses the risk of “forum shopping” or
the practice of filing claims in jurisdictions where lex fori favours the petitioner’s
case.

The third approach is the “partial mutability” approach which finds an echo in
Mbatha. As mentioned, the traditional approach in Mbatha favoured lex situs (i.e.,
the law of the jurisdiction where the real property is located) and lex domicilii
(i.e., the law of the owner’s domicile at the time the personal property was
acquired). In the doctrine of “partial mutability”, a change in matrimonial
domicile would trigger a change in the governing laws without having any
retroactive effect on already acquired property (Schuz, p.12). For instance, if a
married couple buys property in Country X, then the laws of country X alone
would govern this property. However, this does not prevent them from applying
the laws of Country Y to a property situated in Country Y. Thus, the applicable
matrimonial property law changes depending upon the location in which the
spouses buy the matrimonial property without prejudicing vested rights. Its
underlying rationale is protecting both state interests and legitimate expectations
of the parties. This is because the state where the relevant property is situated
has the greatest interest in ensuring that it is governed by its own laws.
Additionally, parties have the reasonable expectation that the law governing the
property should always be that at the time of the acquisition of that asset (Schuz,
p.32).

III. Indian Jurisprudence on Foreign
Judgements Concerning Personal Laws

While private international law has undeveloped jurisprudence in India, it has a
growing trend due to the import of foreign laws and foreign judgements by NRIs

who have emigrated from India (219" Law Commission Report, 92.1-92.2). In this
section, I analyse the Indian judgements dealing under three issues concerning

foreign verdicts on matrimonial relations recognised by the 65" Law Commission
Report (93.2). These issues, equally pertinent in the context of matrimonial
property relations, are (i) grounds for jurisdiction, (ii) choice of law, and (iii) law
on recognition.


https://www.tandfonline.com/doi/abs/10.1080/17441048.2019.1599769
http://www.law.cornell.edu/wex/forum_shopping
https://mylaw2.usc.edu/why/students/orgs/ilj/assets/docs/21-2%20Geffner-Mihlsten.pdf
https://www.tandfonline.com/doi/abs/10.1080/17441048.2019.1599769
https://www.tandfonline.com/doi/abs/10.1080/17441048.2019.1599769
https://www.shulmanrogers.com/assets/attachments/Private%20International%20Law%20Concepts%20in%20Divorce.pdf
https://www.tandfonline.com/doi/abs/10.1080/17441048.2019.1599769
https://www.tandfonline.com/doi/abs/10.1080/17441048.2019.1599769
https://cdnbbsr.s3waas.gov.in/s3ca0daec69b5adc880fb464895726dbdf/uploads/2022/08/2022081036-1.pdf
https://cdnbbsr.s3waas.gov.in/s3ca0daec69b5adc880fb464895726dbdf/uploads/2022/08/2022081036-1.pdf
https://cdnbbsr.s3waas.gov.in/s3ca0daec69b5adc880fb464895726dbdf/uploads/2022/08/2022081036-1.pdf
https://cdnbbsr.s3waas.gov.in/s3ca0daec69b5adc880fb464895726dbdf/uploads/2022/08/2022080584-1.pdf
https://cdnbbsr.s3waas.gov.in/s3ca0daec69b5adc880fb464895726dbdf/uploads/2022/08/2022080584-1.pdf
https://cdnbbsr.s3waas.gov.in/s3ca0daec69b5adc880fb464895726dbdf/uploads/2022/08/2022080584-1.pdf
https://cdnbbsr.s3waas.gov.in/s3ca0daec69b5adc880fb464895726dbdf/uploads/2022/08/2022080584-1.pdf

1. Jurisdiction

Indian law has generally opposed the application of foreign judgements on the
ground that the foreign forum did not possess sufficient jurisdiction under the
personal law governing the parties. A plain reading of the text of the Indian
Succession Act and the Hindu Succession Act shows that they only govern the
devolution of immovable property situated in India irrespective of the domicile of
the person who owned the property. The Acts extend only to the Indian territory
and do not have extra-territorial application. As per the Code of Civil Procedure
(“CPC’), any suit for the partition of immovable property must be filed in the court
within whose local jurisdiction the property is located.

Case laws have also supported this position consistently. In Duggamma v.
Ganesha Keshayya (15-97, 914), it was held that the decision of a foreign court
concerning title to Indian property would be devoid of legal effects. Harmindar
Singh v. Balbir Singh held that disputes concerning any immovable property have
to be decided not just by the laws of the country where the land is situated, “but
also by the courts of that country.” Even if the parties had submitted to the
jurisdiction of the foreign court, the foreign verdict is enforceable only to the
extent it applies to property situated outside India. Conversely, Indian courts have
upheld the disposition of overseas family property by foreign courts. Even in
cases concerning other matrimonial disputes such as divorce, the Supreme court
has held that the forum must have jurisdiction as per the law under which the
parties married. For instance, foreign courts have been barred from annulling
marriages between Indians. To summarise, Indian courts have generally
disfavoured the adjudication of matrimonial disputes by foreign courts on the
ground of lack of jurisdiction.

2. Application of Indian Law
In the absence of legislative guidance, this sphere of private international law is

heavily reliant on case laws (219" Law Commission Report, 13.2). A perusal of
judgements (see here and here) shows that real property located in India can be
governed only by Indian law (i.e., lex situs). At the same time, Indian courts have
ruled that Indian law is inapplicable in foreign jurisdictions. In Ratanshaw v.
Dhanjibhai, the Bombay High court upheld the English rule of lex situs for the
succession of property situated in India. At the same time, Indian courts
recognising lex situs have respected foreign judgements concerning overseas
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property, and have observed that foreign forums should also reciprocate by
recognising Indian judgements concerning immovable property in India. In Y.
Narasimha Rao v. Y. Venkata Lakshmi, the Supreme Court ruled that per Section
13(c) of the CPC, even if the parties submit to the jurisdiction of the foreign
forum, the only law applicable in matrimonial disputes is the one under which the
parties married. However, in Nachiappa Chettiar v. Muthukaruppan Chettiar, the
Indian law was held inapplicable in the case of properties situated outside India.
Per Nachiappa Chettiar, the family property cannot be deemed partible under the
Hindu Succession Act since it was located outside the jurisdiction of Indian
courts. In Dhanalakshmi v. Gonzaga (134-943), the Hindu joint family system was
held inapplicable in Pondicherry due to the invalidity of the Hindu Succession
Act’s extraterritorial application. So, Indian courts have also respected foreign lex
situs with respect to foreign property.

3. Recognition: Other preconditions

In addition to satisfying the requirements of jurisdiction and lex situs, there also
exist procedural safeguards under CPC that must be satisfied for the foreign
verdict to have a conclusive effect. Respect for principles of natural justice is one
such prerequisite, entailing that judgements passed by forum non-conveniens are
unenforceable in India. Additionally, fraud by one of the parties can also be a
vitiating factor. For instance, in Satya, the husband “successfully tricked” a
Nevada court to grant a divorce decree on the ground that hehad obtained the
domicile of Nevada due to residence of 6 months. Here, the Chandrachud, J. held
that the husband had no intention of permanently residing in Nevada and, this,
the foreign verdict was unenforceable due to fraud. The need for procedural
safeguards for the protection of the weaker party was also emphasised in Neeraja
Saraph v. Jayant V. Saraph.

IV. Mbatha’s Implications on NRIs

The Mbatha approach of lex situs is compatible with Indian law. However, I argue
that by determining its overall jurisdiction based on the domicile of one of the
spouses,[1] Mbatha erroneously conflated the jurisdiction to determine divorce
with the jurisdiction to determine the partition of matrimonial property. As per
Georgian law, the court had both the subject-matter jurisdiction and personal
jurisdiction to decide the divorce petition since one of the spouses had resided in
Georgia for more than 6 months.[2] However, the court cited no authority
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regarding the validity of its jurisdiction to adjudicate on the division of overseas
matrimonial property. The effect of Mbatha is that the court would apply the
domestic law of the place where the property is situated, even if such a place is
beyond the court’s local limits. For example, the Court in Georgia may apply the
laws of a foreign jurisdiction to partition the foreign matrimonial property. This
principle, called renvoi in private international law, has limited application in the
Indian context (the only case where it was invoked yet not applied is Jose Paul
Coutinho v. Maria Luiza Valentina Pereira).

Additionally, the Court determined its subject-matter jurisdiction based on
Georgian law. However, as mentioned earlier, the forum should have competent
jurisdiction as per the law governing the parties. A foreign forum applying Indian
law on Indian property lacks the jurisdiction to do so as per Indian law.
Hypothetically, if a Georgian court were to apply the Indian Succession Act to
properties situated in India, it lacks the jurisdiction to do so since neither the Act
nor CPC confers any jurisdiction on foreign forums to partition Indian property.
However, Mbatha nevertheless compels it to apply foreign law even if the foreign
law does not grant it requisite jurisdiction.

Another issue is created by the absence of any matrimonial property regime in
Indian personal laws. This might lead to rejection of Indian law in the foreign
forum since it might consider the lack of rights in the matrimonial property as
opposed to their public policy since it is discriminatory towards women. By
combining renvoi with this public policy argument, courts can effectively nullify
Indian lex situs. Such instances have happened in Israel, where courts have
abstained from applying Islamic law on couples migrating from Islamic countries
on the ground that the Islamic matrimonial property regime violates gender
equality and is thus opposed to Israeli public policy.[3]

V. A Public International Law Solution to
Conflict of Laws?

As explained, while Mbatha’s lex situs rule protects state interests, it has the
potential of frustrating parties’ legitimate expectations by subjecting NRIs to
matrimonial property regimes of foreign forums, even when Indian personal laws
do not contain the concept of matrimonial property. In this regard, public
international law gives the solution of making the rules on choice of laws uniform
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through an overarching treaty like the Hague Conventions (see here and here).
The enactment of a composite legislation on private international law along the
lines of the 1978 Hague Convention on Matrimonial property regimes to prevent

the misapplication of foreign law (219" Law Commission Report, 15.2) can go a
long way in preventing future conflicts between matrimonial legal systems. This
harmonising principles on choice of laws is also more feasible, and has less costs
than the alternative of uniformising matrimonial property regimes altogether
since such family law regimes are intrinsic to the cultural backdrop of specific
legal systems. As shown by Mills (pp.7-10), private disputes are becoming
increasingly enmeshed with public international law considerations. The adoption
of such treaty is also consistent with the growing view on the intersection of
public and private international law to resolve pitfalls in existing legal systems
(Maier, pp.303-316).

*Chytanya S. Agarwal is a third-year B.A., LL.B. (Hons.) student at the National
Law School of India University (NLSIU), Bangalore, and a Blog Editor at the
Indian Journal of Law and Technology (IJLT). The author can be reached at
chytanya.agarwal@nls.ac.in.

[1] Restatement of the Law, Conflict of Laws (2"), ss70-72.
[2] Mbatha, pp.746-747.

[3] Also see Ndfisi v Nafisi ACH (1996) PD 50(3) 573; Azugi v Azugi (1979) (III) 33
PD 1. Here, despite the “doctrine of immutability” endorsed by Israeli law, the
court applied lex fori on an Iranian couple on the grounds, inter alia, of public
policy and gender parity.
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Journal of Private International
Law Conference 2023 in Singapore

Four years after the 8th JPIL conference in Munich, the global community of PIL
scholars finally got another opportunity to exchange thoughts and ideas, this time
at Singapore Management University on the kind invitation of our co-editor
Adeline Chong.

The conference was kicked off by a keynote speech by Justice Philip Jeyaretnam
(Singapore International Commercial Court), providing an in-depth analysis of the
Court of Appeal’s decision in Anupam Mittal v Westbridge Ventures II [2023]
SGCA 1 (discussed in more detail here).

The keynote was followed by a total of 23 panels and four plenary sessions, a
selection of which is summarised below by our editors.

Arbitration (Day 1, Panel 1)
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Saloni Khanderia

The panel discussed various aspects of arbitration ranging from arbitration
clauses to the recognition and enforcement of arbitral awards.

The session commenced with Dr. Ardavan Arzendeh of the National University of
Singapore present his paper on ‘Jurisdiction and Arbitration Clauses in the Same
Contract’, evaluating the treatment of jurisdiction and arbitration clauses in the
same contract through the law of England and Wales. The speaker stated that
there are 2 categories of such cases: 1) the clauses are naturally reconcilable
through importance given either to the wording of the clauses or the intention of
the parties; and 2) the clauses are not naturally reconcilable as the parties have
included an exclusive jurisdiction and a mandatory arbitration clause in the
agreement. The courts in these instances have typically given importance to the
arbitration clause. The presentation suggested a more defensible course of action
in such a situation: Courts should approve both the clauses and give a choice to
the parties to pursue the matter either through litigation or arbitration. Hence,
giving equal weight to the choices of the parties.

The second speaker, Ms. Ana Coimba Trigo of the NOVA School of law presented
her paper on ‘Deference or Distrust? Recognizing Foreign Commercial Arbitration
Awards in the US Against Procedural Fairness Concerns’. The presentation
focused on Article V(1)(b) of the New York Convention on Recognition and
Enforcement of Foreign Arbitral Awards, 1958, that allows parties to oppose the
recognition and enforcement of arbitral awards on very selected grounds.
Frequently referred to as “procedural fairness”. However, the Convention is silent
on the interpretation and application of this ground. Additionally, there is no
indication of what law is appliable to this ground. This leads to uncertainty as to
what standards the US courts apply in interpreting and applying Article V(1)(b) of
the Convention. A reading of the existing empirical data allows us to understand
whether the US courts cite other foreign courts and if they follow a comparative
approach and what are the diverse standards (lex fori or another lenient
approach) applied when distrust of foreign arbitrators is raised by the parties.

Following this, Dr. Priskila Pratita Penasthika from The Universitas Indonesia
presented her paper on ‘CAS Arbitration Award: Its Jurisdictional and
Enforcement Issues in Indonesia’. The Court of Arbitration for Sport (CAS) does
not always require a specific arbitration agreement between the parties for



conferring jurisdiction on it. Instead, the CAS may accept a sports related dispute
if the statutes or regulations designate that it has jurisdiction. The presentation
analysed whether sports- related arbitration would be covered under the ambit of
commercial awards for them to be recognised and enforced in Indonesia under
the New York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, 1958.

The final speakers, Mr. Gautam Mohanty from Kozminski University and Dr.
Wasiq Abass Dar from O.P. Jindal Global University presented their paper on
‘Strategic Leveraging of Party Autonomy in Private International Law:
Determining the Limits in International Commercial Arbitration’. The
presentation focused on demarcating the outer limits of party autonomy in private
international law. It particularly focused on mandatory rules and public policy as
they are limitations to party autonomy. It highlighted the impact of new
dimensions of mandatory rules and public policy on party autonomy. The
presentation analyses the conflict of laws situation when tribunals are faced with
a situation of having to disregard the applicable law chosen by the parties on
account of overriding mandatory norms. It also analyses the role and application
of international and transnational public policy. The presentation analysed the
theoretical approaches taken by tribunals in relation to mandatory norms such as
contractual, jurisdictional and the hybrid approach.

Foreign Judgments (Day 1, Panel 2)
Tobias Lutzi

The first panel dedicated to foreign judgments began with Aygun Mammadzada
(Swansea Law School) making the case for the UK and Singapore ratifying the
2019 HCCH Judgments Convention. Compared to the common-law rules on
recognition & enforcement (to which many European judgments will also be
subject in the UK post-Brexit), she argued the Convention offers an acceptable,
more streamlined framework, e.g. because it does not require a judgment creditor
to seek a domestic decision based on the judgment debt.

Anna Wysocka-Bar (Jagiellonian University) then looked in more detail at the
exclusion of contracts of carriage from the 2019 Convention (Art 2(1)(f), putting it
into the context of the specific treatment those contracts also receive in other
contexts. According to the speaker, this peculiar treatment appears to be
primarily driven by the existence of other, potentially conflicting conventions such



as the CMR Convention. Looking at the specific provisions in those Conventions
pertaining to foreign judgments, though, Anna convincingly demonstrated that
the potential for conflict is actually very small, making it difficult to justify the
exclusion.

Jim Yang Teo (Singapore Management University) finally discussed the problem
of res judicata within the framework of the Belt & Road Initiative, contrasting the
approach advocated by China (based on a triple-identity test and limited to claim
preclusion, at the exclusion of issue exclusion) with the transnational approach of
the Singaporean courts emerging from Merck Sharp & Dohme Corp v Merck
KGaA [2021] SGCA 14. According to the speaker, this latter approach, which
notably includes consideration of comity, may be particularly relevant interesting
in the context of an inherently transnational project like the Belt & Road
Initiative.

Plenary Session 2
Michael Douglas

The second plenary session, chaired by Ardavan Arzandeh (NUS), explored some
interesting issues of direct and indirect jurisdiction. Stephen GA Pitel (Western
University) kicked things off with a presentation that was right up my ally: “The
Extraterritorial Impact of Statutory Jurisdiction Provisions’. He considered the
example of a jurisdictional provision of a privacy statute of British Columbia in
matters with a foreign element. The specific example provoked consideration of a
broader question: how should a forum deal with an applicable foreign statute
which includes a provision that actions under the statute must be heard in a
certain court of that foreign statute’s local jurisdiction? See Douez v Facebook,
Inc [2017] 1 SCR 751. The Canadian approach seems sensible; I wonder if it can
neatly transpose to my native Australia, which includes an explicit US-style full
faith and credit provision in the Constitution. (Over coffee, my compatriots
wondered whether our messy Cross-vesting Scheme would have a role to play.)

The other three presentations of the plenary were also compelling. Junhyok Jang
(Sungkyunkwan University) spoke on ‘Jurisdiction over the Infringement of
Personality Rights via the Internet from a Korean Perspective - Effects Test as an
Alternative to the Quantitative Dépecage of Shevill’. The Korean perspective was
comparative; the presentation compared the South Korean approach to those of
the EU and the US. While the presentation offered a view on how approaches to
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the topic were converging between jurisdictions, diversity remains. Eg in
Australia, the mere occurrence of some of the damage in the jurisdiction—which
in the case of defamation, could involve hurt feelings in the forum when present
there—could justify exercise of long-arm jurisdiction, no matter how many
elements the matter otherwise features. The speech was another reminder of the
ongoing challenges that digital subject matter pose for the traditional
territorialism of private international law.

Yeo Tiong Min (SMU), a home-town hero whose monograph on choice of law for
equity is must-read material for common (private international) lawyers, looked at
the res judicata effects of foreign judgments for issue estoppel in a presentation
on ‘Challenging Foreign Judgments for Errors of Law and the Common Law’. (I
will have to go away and read Merck Sharp & Dohme Corp v Merck KGaA (2021)
1 SLR 1102 properly.) Louise Ellen Teitz (Roger Williams University) rounded out
the plenary with her speech on ‘Judgment Recognition and Parallel Litigation: The
Carrot and Stick’. The presentation informed me of how the issue has been
playing out in the USA, comparing the situation there to the work done in
international fora like the HCCH. All the talk of lis pendens got me lis peckish for
some lunch. Fortunately, it was lunchtime after this plenary.

Choice of Law (Day 3, Panel 3)
Zheng Sophia Tang

The panel focuses on choice of law, chaired by Prof Sophia Tang. Assoc Prof Dr
Philippine Blajan at Sorbonne School of Law, University Paris 1 presented ‘The
Combination of Party Autonomies in the Private International Law of Contracts:
Security, Virtuosity, Tyranny?’ She proposed that, in civil and commercial
practices, parties of a contract should attach importance to the interactions
between choice of jurisdiction and choice of law. Firstly, the effect of choice of
law is uncertain until the lex fori is identified. Secondly, even if there is a choice
of court clause, one party could still bring a suit in another court in breach of the
jurisdiction clause, and evade the mandatory provisions of the forum state.
Through combining their choices, the parties enhance their freedom of contract
because they escape a mandatory provision. Thirdly, Prof Blajan listed various
types of combination between choice of law and choice of court clauses, including
choice of state law and choice of state court, choice of state law and choice of
non-state court, choice of non-state law and choice of non-state court and so on.



The second speaker is Prof Saloni Khanderia at OP Jindal University, who
presented ‘The Law Applicable to Documentary Letters of Credit in India: A
Riddle Wrapped in an Enigma?’ Prof Khanderia points out that letters of credit
has received negligible attention from Indian lawmakers, regardless of their
significance in fostering international trade in India. As there is no specific
legislation for letter of credit in India, the UCP might be the only choice for the
parties and the court. But there are several exceptions to the application of the
UCP, including the agreements that are expressly excluded from the application
of the UCP, claims containing allegations of fraud and so on. In such a case, the
Indian court would apply lex fori. On the other hand, in lack of any supreme
principles of the interpretation of application of law, courts are given great
discretion to the application of the UCP and other laws. Prof Khanderia proposed
limiting the application of the lex fori to adjudicate claims on fraud, and replacing
the lex fori with the lex loci solutions to identify the country with which the
contract has the closest and most real connection.

The third speaker Asst Prof Migliorini at the Uni of Macau presented ‘Contracts
for the Transfer of Personal Data in Private International Law — A European
Perspective’. In data transactions where the seller established in the EU and the
buyer a non-EU jurisdiction, the GDPR would be applied extraterritorially. The
GDPR would be applied as overriding mandatory rules under the context of cross-
border transaction, which would lead to the conflict with the proper law of the
transaction contract. However, could data be treated as ‘property’ and subject to
a commercial contract? Would status of a fundamental right hamper the
commercial transfer of personal data? Prof Migliorini suggests that contracts for
transfer of personal data should be qualified as transfer of license to use the
personal data, so that the complicated issues of personal data trading and human
rights shall not arise and mandatory provisions of the law governing the initial
license (i.e. the GDPR) should apply.

Overall, the conference highlighted the range and wealth of current research on
PIL. It is no surprise that participants are already looking forward to the next JPIL
conference, which will take place at University College London in September
2025.



6-month Internship Opportunity in
The Hague

2024 applications for a 6-month internship in
The Hague, Netherlands are now open for
Australian law school graduates
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The Australian Institute of International Affairs and the Australian
Branch of the International Law Association call for applications for the
2024 Peter Nygh Hague Conference Internship.

Awarded annually, the Nygh internship offers a postgraduate student or graduate
of an Australian law school the exciting opportunity to undertake a 6-month
internship with The Hague Conference on Private International Law, in the
Netherlands.

The successful applicant will have the chance to work with some of the world’s
leading private international law practitioners and will be provided with finances
to assist with travel costs and living expenses.
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Previous Nygh interns have worked on projects in fields including: family law;
evidence and access to justice; cross border flow of personal data; migration; civil
liability for trans-boundary harm and commercial dispute resolution. For many
interns, the opportunity to observe the negotiation of an international convention
first-hand has been a highlight of their internship, all whilst living and working in
the Netherlands.

English and French are the two working languages of the Hague Conference and
Australian law graduates and final year law students with French language skills
are encouraged to apply for the internship.

The Peter Nygh Hague Conference Internship was established in memory of the
late Hon Dr Peter Nygh AM, a renowned international lawyer and former judge of
the Family Court of Australia.

Applications for the 2024 Nygh Internship close on 30 September 2023. For
further information and application instructions visit:
http://www.internationalaffairs.org.au/youth-andcommunity/nygh-internship/ or
email Nicola Nygh at nicola.nygh@rllawyers.com.au

Media enquiries: Natasha Eloise | Media & Communications (+61) (02) 6282 2133
| 0406 664 510 | natasha.eloise@internationalaffairs.org.au

2023 Early Career Seminar Series
- Private International Law Panel

The ILA Australian Branch is pleased to present the first seminar
in its 2023 Early Career Seminar Series on topics in private
international law.

The event will be an online lunch time discussion on Thursday, 17 August 2023
at 1.00pm AEST.
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The panel will feature the speakers below.
Speakers and topics:

Dr Sarah McKibbin, University of Southern Queensland: The Australian Doctrine
of Forum Non Conveniens in Practice

Rachel Van Der Veen, Australian Public Service: Fiduciary Duties and the 1985
Trusts Convention

Commentator: Dr Brooke Marshall, UNSW Sydney

Chair: Danielle Kroon, Marque Lawyers

Further details including registration are here.
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