
New  Article  on  Public  Policy
Exception
In every private international law system, the forum state reserves the right to
reject  the  application  of  a  foreign  rule  that  deeply  offends  the  forum’s
fundamental  sense of  justice  and fairness.  In  all  systems,  this  “public  policy
reservation” (ordre public) operates as an exception to the forum’s choice-of-law
rules, not its rules on jurisdiction or access to courts. Surprisingly, the First and
Second  Conflicts  Restatements  in  the  United  States  deviate  from  this
international  consensus  by  narrowly  phrasing  the  exception  as  a  ground for
denying a forum to foreign causes of action rather than as a ground for refusing
to apply other foreign rules, including those raised as defenses.

A forthcoming article by Symeon Symeonides titled The Public Policy Exception in
Choice  of  Law:  The  American  Version  discusses  the  origins  of  this  unique
formulation in Judge Cardozo’s classic but misinterpreted decision in Loucks v.
Standard Oil Co. of New York, the problems it creates, its tacit rejection by most
American  courts,  and  the  new  flexible  formulation  of  the  exception  in  the
proposed Third Conflicts Restatement.

The  article  will  be  published  in  Praxis  des  Internationalen  Privat-  und
Verfahrensrechts (IPRax), as well as in a special issue of the Emory Journal of
International Law dedicated to the renowned conflicts scholar Peter Hay.
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