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Introduction

Sri Lanka (formerly known as ‘Ceylon’) is an island in the Indian Ocean, and is
home to a total population of 21,763,170, consisting of Sinhalese 74.9%, Tamils
15.4%, Muslims 9.3%, and 0.5% consisting of others such as Veddhas, Burghers,
and gypsies.The legal system of this island nation is a unique blend of native laws
and the laws that were placed by the colonial powers from 1505 to 1947, when
the country gained independence. Since then, Sri Lanka has been a democratic
republic and a Unitary State governed by a constitution. The Sri Lankan legal
system is primarily based on Roman-Dutch law, inherited from its colonial past
under the Dutch, and English common law introduced by the British colonial
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rulers. Apart from these two, the legal system incorporates elements of Kandyan
law (representing indigenous customs of the Sinhalese), Tesawalamai(customary
laws of the Tamils of the Northern province of the country) and Muslim law.
These personal laws apply in matters of personal law, such as marriage, divorce,
and inheritance, depending on the community to which an individual belongs. All
Muslims including the sub-categories such as Moors and Malays, are governed by
Muslim Law in their personal matters, while Kandyan Sinhalese (a minority of the
Sinhalese who hail from “Kandyan Provinces” / the hill country, are governed by
Kandyan Law. These customary laws bear a territorial and/or a religious nature.
Most of these laws are enacted, but some remain open leaving room for judicial
interpretation. The court system in Sri Lanka is structured hierarchically and is
designed to ensure justice through a combination of traditional and modern legal
principles. The system comprises the Supreme Court at the apex, the Court of
Appeal, Provincial High Courts, District Courts, Magistrate Courts, and tribunals
such as Labour Tribunals, Quazi Courts, and Mediation Boards.

The legislative sources of  private international law are derived from multiple
frameworks in Sri Lanka including the Civil Procedure Code (1889), Companies
Act, No. 7 of 2007, Arbitration Act No. 11 of 1995 and Intellectual Property Act,
No. 36 of 2003. The Reciprocal Enforcement of Foreign Judgments Ordinance No.
41 of 1921 (REJO) and the Enforcement of Foreign Judgements Ordinance No. 3
of 1937 (EFJO) were the most relevant in the sphere of reciprocal recognition,
registration and enforcement of foreign judgments. Yet,  these statutes, which
were enacted during the British colonial era, were limited in their application as
they  applied  only  in  judgments  relating  to  commercial  matters.  The  lacunae
created by the absence of legal direction with regard to the recognition of foreign
judgments in matters relating to divorce, annulment and separation of spouses,
was huge in  a  socio-economic context  where outward migration has  become
unprecedently large in recent times.

 

Pre-legislative judicial activism  

In December 2023, the Court of Appeal had to face this lacuna, where Champika
Harendra Silva v.  M.B. Weerasekara Registrar General  and Others.  The case
concerned a Sri Lankan-born couple who had registered their marriage in Sri
Lanka and migrated thereafter to England, had obtained a divorce decree from a
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competent court in England. The divorcee man applied to the Registrar General
(RG) of Sri Lanka to register the divorce, but it was rejected on the basis that the
divorce was obtained from a British court, which according to the RG, was not a
‘competent court’ under the Marriage Registration Ordinance of Sri Lanka. Upon
rejection by the RG, the divorcee filed for a writ of certiorari pleading the court to
quash the RG’s rejection, and a writ of Mandamus recognizing the decree of
divorce granted by the English court. The court made headlines when, through
judicial interpretation, it granted both writs declaring that a foreign decree of
dissolution of a marriage contracted in Sri Lanka is valid and effectual in Sri
Lanka subject to three guidelines. (a) Such Court must be in law vested with the
jurisdiction in respect of the dissolution of a marriage and be the ‘Competent
Court’ in the foreign country; (b) the Parties must have been residents of the
foreign country for a reasonable period of time; and (c) the parties must have
been properly represented and participated in the legal proceedings according to
the laws and procedures of the foreign country. The decision was progressive and
timely, and reiterated the necessity and urgency of legislative intervention in
addressing this issue of recognizing foreign judgments especially with regard to
matrimonial matters.

The legislature intervened promptly to address this legal lacuna by introducing
the Reciprocal Recognition, Registration, and Enforcement of Foreign Judgments
Act,  No. 49 of 2024 (RRREFJ).  The Act is effective from March 26, 2025, in
respect of 53 countries listed in the Schedule. It repeals both REJO and EFJO.

 

Limited application of Private International law through REJO, EFJO, and
Hague Conventions

REJO and EFJO, which were introduced to facilitate the cross-enforcement of
foreign and Ceylonese (Sri Lanka as it was known then) judgments, had proved
woefully  inadequate  to  cater  to  the  country’s  ever  increasing  cross-border
transactions in both commercial and personal matters. One of the main reasons
was REJO’s limited scope, as it catered to rather uncomplicated monetary matters
arose during the colonial times. It did not address matrimonial matters, perhaps
because of limited overseas travel and limited marriages between Sri Lankans
and foreigners. It has also been subjected to criticism due to stringent rules and
procedural  complexities,  and  understandably,  they  catered  to  procedural
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requirements  of  a  far-less  technologically  facilitated  financial  world.  Another
deficiency was the absence of clear provisions for appeals. This hindered the
enforcement process, and created legal uncertainty.

 

The RRREFJ Act of 2024

The 2024 Act comes in to bridge the gap between global realities and the local
legal  framework.  Its  scope  is  much  wider  than  REJO,  as  it  applies  to  the
reciprocal  recognition,  registration  and  enforcement  of  foreign  judgments
regarding matrimonial matters, i.e. divorce, annulment and separation, as well as
monetary obligations. It recognizes final and conclusive judgments of Scheduled
jurisdictions.  As  at  present,  they  are  the  53  Commonwealth  countries.  An
application for recognition, registration and enforcement of a foreign judgment
can be made within a period of ten years from the final judgment, and by way of
summary procedure as provided for in the Civil Procedure Code.

In terms of commercial transactions, its application extends to natural persons as
well  as companies,  including Business Process Outsourcing (BPO) companies,
which are increasing in the country. The Act does not apply to tax, charge, fine or
other penalty payable under a judgment of a foreign court.

However, the Act is restrictive in terms of the application of matrimonial matters
of persons whose marriages have been contracted under special personal laws,
which are very much a part of the Sri Lankan law relating to marriage and family.

Section 3(1)(b) of the new Act of 2024 states that the Act applies to a foreign
judgment for the dissolution or annulment of a marriage or separation of the
parties to a marriage only if such judgment is obtained in respect of marriages
entered under the General Marriages Ordinance No. 19 of 1907 (GMO) and where
such judgment shall be deemed final and conclusive as long as either party to the
marriage was domiciled in such country at the date of the judgement; habitual
resident in such country for a period not less than one year before the date of  the
judgment; was a national of such country at the time of the judgment; or both
parties  have  submitted  to  the  jurisdiction  of  such  country.  This  leaves  out
Muslims who, under Sri Lankan law, are compelled to marry under the Muslim
Marriage and Divorce Act 13 of 1951 (MMDA), and the Knadyan Sinhalese who
may choose to register their marriages under the Kandyan Marriage and Divorce



Act 44 of 1952 (KMDA). While the majority of the population are governed by the
General Law and are required to follow the GMO in matters relating to their
marriages,  a  considerable  percentage  of  the  Sinhalese  population  who  are
recognized as ‘Kandyans’ still opt to marry under the KMDA. The Muslims who
constitute 9.7% of the total  population of  the country have no choice but to
contract their marriages under the MMDA. The exclusion of their marriages from
the 2024 Act raises multiple concerns including their right to equality before the
law, which is a fundamental right guaranteed under the national constitution.

 

Way forward

The RRREFJ of 2024 is a timely legislative intervention in the sphere of private
international law in Sri Lanka as it addresses a socially relevant legal lacuna in
the country. The legislative effort was well-recognized by the apex court of the
country when the constitutionality of the RRREFJ Bill was challenged in S.C.(SD)
No.80/2024  and  S.C.(SD)  81/2024.  However,  the  Act  has  room  to  be  more
democratic in terms of its application, especially in the current social context in
which the nation is struggling to overcome socio-economic devastations caused by
multiple  reasons  including  ethnicity,  race,  and  religion.  With  necessary
amendments to avoid these obvious racial and religious exclusions, the Act can
strengthen the countries ties with the global village more fully.


