U.S. Supreme Court decides
Cassirer v. Thyssen-Bornemisza
Collection Foundation
Just this week, the Supreme Court decided an important conflict of laws question
in Cassirer v. Thyssen-Bornemisza Collection Foundation (S. Ct. 2022).
We have discussed this case on this site before, but the facts deserve restating.
Paul Cassirer was a German Jew who owned an art gallery who owned Pissarro’s
Rue Saint-Honoré in the Afternoon, Effect of Rain . Paul’s heir, Lilly Cassirer,
inherited the painting and hung it in her Berlin home. In 1939, she gave the
paintings to the Nazis in return for an exit visa. She later came to the United
States with her grandson, Claude, the plaintiff in this case.
The Cassirer family initially brought proceedings in the United States Court of
Restitution Appeals under the assumption that the painting had been lost or
destroyed—but it wasn’t destroyed. The Thyssen-Bornemisza Collection
Foundation (TBC)—a public foundation and an agency or instrumentality of the
Kingdom of Spain—purchased it in 1993. After TBC refused to return it to the
Cassirer’s, Claude filed suit against Spain and TBC in 2005. Spain was voluntarily
dismissed as a party in 2011, and after his death, Claude’s heir’s continued the
case.
The Courts determined in 2011 that TBC was not immune from suit because the
painting had been taken in violation of international law. The case then proceeded
to trial on the merits. The plaintiffs argued that California law should govern,
while TBC argued that Spanish law should govern. The judge, citing Ninth Circuit
precedent, decided that federal common law provided the conflict of laws rule
that should be used to decide what law substantively governed the claim, and that
under federal common law conflicts principles, Spanish law governed. TBC
prevailed at trial, and the judgment was affirmed on appeal. The plaintiffs sought
Supreme Court review only on the question whether federal common law should
govern the conflicts analysis, or whether the court should instead have applied
California’s conflict of laws rules.
Many commentators wrote—and I agree—that the case is pretty straightforward.

The FSIA (28 U.S.C. § 1606) provides that in any case where the foreign sovereign
defendant is not immune from jurisdiction, “the foreign state shall be liable in the
same manner and to the same extent as a private individual under like
circumstances.” So, if TBC had not been an instrumentality of the Spanish state,
California conflict of laws rules would have governed (because the case is pending
in a federal court in California and does not arise under federal law). Justice
Kagan’s unanimous opinion agreed. In light of § 1606, the courts could not apply a
rule to the foreign sovereign defendant different from the rule it would have
applied to a private defendant. Once a plaintiff overcomes the jurisdictional
hurdles of foreign sovereign immunity, the foreign sovereign has to be treated
like any other litigant.
As a result of the decision, the judgment will be vacated and the case remanded
for further proceedings. The lower courts, applying California’s conflict of laws
rules, could again conclude that Spanish law should govern, or it could decide
that California law should govern, in which case maybe a new trial will be
necessary. Lots a litigation left, in the end.

