Are the Chapter 2 General
Protections in the Australian
Consumer Law Mandatory Laws?

Neerav Srivastava, a Ph.D. candidate at Monash University offers an analysis on
whether the Chapter 2 general protections in the Australia’s Competition and
Consumer Act 2010 are mandatory laws.

Online Australian consumer transactions on multinational platforms have grown
rapidly. Online Australian consumers contract typically include exclusive
jurisdiction clauses (EJC) and foreign choice of law clauses (FCL). The EJC and
FCL, respectively, are often in favour of a US jurisdiction. Particularly when an
Australian consumer is involved, the E]JC might be void or an Australian court may
refuse to enforce it.[1] And the ‘consumer guarantees’ in Chap 3 of the Australian

Consumer Law (‘ACL’) are explicitly ‘mandatory laws’*” that the contract cannot
exclude. It is less clear whether the general protections at Chap 2 of the ACL are
non-excludable. Unlike the consumer guarantees, it is not stated that the Chap 2

protections are mandatory. As Davies et al and Douglas™ rightly point out that
may imply they are not mandatory. In ‘Indie Law For Youtubers: Youtube And The
Legality Of Demonetisation’ (2021) 42 Adelaide Law Review503, I argue that the
Chap 2 protections are mandatory laws.

The Chap 2 protections, which are not limited to consumers, are against:

» misleading or deceptive conduct under s 18
= unconscionable conduct under s 21
= unfair contract terms under s 23

I. PRACTICALLY SIGNIFICANT

If the Chap 2 protections are mandatory laws, that is practically significant.
Australian consumers and others can rely on the protections, and multinational
platforms need to calibrate their approach accordingly. Australia places a greater

emphasis on consumer protection, whereas the US gives primacy to freedom of

contract.!” Part 2 may give a different answer to US law. For example, the
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YouTube business model is built on advertising revenue generated from content
uploaded by YouTubers. Under the YouTube contract, advertising revenue is split
between a YouTuber (55%) and YouTube (45%). When a YouTuber does not meet
the minimum threshold hours, or YouTube deems content as inappropriate, a
YouTuber cannot monetise that content. This is known as demonetisation. On the
assumption that the Chap 2 protections apply, the article argues that

» not providing reasons to a Youtuber for demonetisation is unconscionable

= in the US, it has been held that clauses that allow YouTube to unilaterally
vary its terms, eg changing its demonetisation policy, are enforceable.
Under Chap 2 of the ACL, such a clause is probably void.

If that is correct, it is relevant to Australian YouTubers. It may also affect the
tactical landscape globally regarding the demonetisation dispute.

II. WHETHER MANDATORY

As to why the Chap 2 protections are mandatory laws, first, the ACL does not
state that they are not mandatory. The Chap 2 protections have been
characterised as rights that cannot be excluded.[6]

The objects of the ACL, namely to enhance the welfare of Australians and

consumer protection, suggest'”’ that Chap 2 is mandatory. A FCL, sometimes
combined with an EJC, may alienate Australian consumers, the weaker party,
from legal remedies.[8] Allowing this to proliferate would be inconsistent with the
ACL’s objects. If Chap 2 is not mandatory, all businesses — Australian and
international — could start using FCLs to avoid Chap 2 and render it otiose.

Further there is a public dimension to the Chap 2 protections,[9] in that they are
subject to regulatory enforcement. It can be ordered that pecuniary penalties be
paid to the government and compensation be awarded to non-parties. In this
respect, Chap 3 is similar to criminal laws, which are generally understood to
have a strict territorial application.[10]

As for policy being ‘particularly’ important where there is an inequality of
bargaining power, both ss 21[11] and 23 are specifically directed at redressing

inequality."

Regarding the specific provisions:
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= Authority on, at least, s 18 suggests that it is mandatory.[13]

» Section 21 on unconscionable conduct has been held to be a mandatory
law, although that conclusion was not a detailed judicial
consideration.[14] In any event, it is arguable that ‘conduct’ is broader
than a contract, and parties cannot exclude ‘conduct’ provisions.[15]
Unconscionability is determined by reference to ‘norms’ of Australian

society and is, therefore, not an issue exclusively between the parties."”

- Whether s 23 on unfair contract terms is a mandatory law is debatable."”

At common law, the proper law governs all aspects of a contractual
obligation, including its validity. The counterargument is that s 23 is a
statutory regime that supersedes the common law. As a matter of policy,
Australia is one of the few jurisdictions to extend unfair terms protection
to small businesses expressly, for example, a YouTuber. An interpretation
that s 23 can be disapplied by a FCL would be problematic. A FCL
designed to evade the operation of ss 21 or 23 might itself be
unconscionable or unfair.[18] If s 23 is not mandatory, Australian
consumers may not have the benefit of an important protection. Section
23 also has a public interest element, in that under s 250 the regulator
can apply to have a term declared unfair. On balance, it is more likely
than not that s 21 is a mandatory law.

The Chap 2 protections are an integral part of the Australian legal landscape and
the market culture. This piece argues that the Chap 2 protections are mandatory
laws. Whether or not that is correct, as a matter of policy, they should be.
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