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The history  of  private  international  law (or  ‘conflict  of  laws’)  is  incomplete.
Private international law textbooks have always referred to the essentials of the
history of our discipline.[1] However, these essentials are often solely based on
the history of conflict of laws in the West and on the works of western authors
such as Huber, Von Savigny and Story. It is undoubtedly true that these authors
played an important role and that the  “modern” conflict of laws finds it origin in

19thcentury Europe, when the split between private and public international law
occurred.[2] This is however only one part of history.

Conflict of laws systems have been around much longer and are definitely not
uniquely western. They were already present in the very first civilizations, with
some  rules  of  that  ancient  history  still  resembling  our  present-day
rules.[3]Conflict of laws is “the body of law that aims to resolve claims involving
foreign elements”.[4] A state or international border is therefore not required to
have a conflict of laws system,[5] only different jurisdictions and laws (i.e. legal
pluralism[6]) are. A distinction could therefore be made between “external” (i.e.
crossing an international State border) conflict of laws or private international
law and “internal” conflict of laws (i.e. within one State).[7] Both the historical
research and the contemporary study of our field should arguably reflect much
more on precolonial  and/or  non-western conflict  of  laws systems and on the
unique  linkage  between  the  national  (or  “internal”)  and  international  (or
“external”) spheres. This is especially so given that “external” conflict of laws
rules seem to sometimes guide “internal” conflict of laws cases.[8] I offer one
historical  example to highlight the new perspectives that such a widening of
scope could offer.
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In a not so distant and colonial past, there were multiple “internationalized” or
mixed courts in various regions and nations. The last such mixed court only closed
its doors in 1980.[9] In general, mixed courts were local courts that employed a
mixed (read mostly Western) bench,  bar and legal  system to deal  with legal
conflicts  that  had a mixed or  “foreign” element,  i.e.  conflicts  not  exclusively
related to one local or foreign resident population.[10] Those exclusively local or
intra-foreigner  -of the same nationality-  legal conflicts were often dealt with by
various local or consular courts. The mixed or “foreign” element was however
often widely interpreted and therefore quickly kicked in, leading to overlapping
jurisdictions in many instances and therefore to a conflict of laws system.

An example of such a set-up is the Tangier International Zone (1923-1956), a
treaty-based multinational run zone, which remained under the Sovereignty of the
Sultan  of  Morocco.  It  had  various  multinational  institutions  with  local
involvement. In the Zone, five different legal systems co-existed, each with their
own courts. These were the American Consular Court, the Special Tribunal of the
State Bank of Morocco, the Moroccan Sharia courts, the Moroccan Rabbinical
courts and the Mixed Court. The latter dealt with all cases that had a “foreign”
element (except American as they went to the aforementioned American Consular
Court).[11] Both “internal” and “external” conflict of law systems in fact overlap
here. Indeed the Mixed Court and the two Moroccan courts were “local” courts
with the judges being formally appointed by the Sultan, whereas the American
Consular Court was in essence an ad hoc American court in Tangier. The Special
Tribunal was some sort of early investment protection court with very limited
jurisdiction.

Naturally, in such a set-up conflict of laws cases were frequent, as illustrated by
the Toledano-case which came before the Mixed Court. In 1949 a dispute between
the heirs of the large inheritance of a Tangerine Jew, Isaac Toledano, broke out.
The key question concerned the nationality of Isaac – and as such the questions of
jurisdiction and applicable law. During his lifetime Isaac had become a Spanish
citizen by naturalization, yet he had seemingly always lived in Morocco. Had he
somehow lost  his  Moroccan citizenship?  If  so,  the  mixed courts  would  have
jurisdiction and Spanish law would apply, leading his inheritance to be divided
under all  his children, including his married daughters.  If  not,  the rabbinical
courts of Tangier and rabbinical law would apply, leading to his inheritance to
only go to his sons and unmarried daughters. On appeal the court overturned the



judgment of first instance that held that he had retained his Moroccan nationality.
He was deemed to be Spanish and therefore Spanish law was to be applied.[12]

Such jurisdictional caselaw is only a part of this conflict of laws treasure trove.
The caselaw of the mixed courts seemingly encompasses all types of conflict of
laws questions and many other legal questions. I have to say seemingly, as the
caselaw of the mixed courts has in recent times barely been studied and their
archives (if known at all) are scattered throughout the globe. A closer look could
undoubtedly open up new perspectives to conflict of laws, and some of these
mixed  courts’  experiences  and  case-law  could  perhaps  help  to  guide  ever-
recurring questions of personal status matters regarding foreigners. The Emirate
of Abu Dhabi has for example reintroduced special personal status provisions for
non-Muslim foreigners as reported on conflictoflaws recently.  The courts also
offer new perspectives for public international law as certain mixed courts acted
as “true” international courts when interpreting their treaties. An example is the
Court of Appeal of Mixed Court of Tangier going against the International Court
of  Justice  in  1954  when  it  held  that  it  alone  had  the  authority  to  provide
authoritative interpretations of the Zone’s constitutive treaties.[13] The Mixed
Courts  could  even  open new perspectives  to  EU-law as  many  early  key  EU
lawyers and judges have ties to certain Mixed Courts.[14] Much work is therefore
still to be done. This piece is a call to arms for just that.
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