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Gustavo Cerqueira, Nicolas Nord (dir.), La connaissance du droit étranger: À la
recherche d’instruments de coopération adaptés. Études de droit international
privé comparé, Préface : Hélène Gaudemet-Tallon, Paris : Société de législation
comparée, coll. “Colloques”, vol. 46, 2020, 268 p. Click here.

The authors’ foreword reads as follows (English translation):

“On November 28, 2019, jurists from various backgrounds met at the french Cour
de  cassation  in  Paris  to  reflect  on  suitable  instruments  for  international
cooperation  in  establishing  the  content  of  foreign  law.

This conference is in line with the work previously carried out within the Société
de législation comparée on the subject of foreign law. In particular, it continues
the  reflections  started  at  the  conference  concerning  the  controls  on
constitutionality and conventionality of foreign law, which was held on September
23, 2016 at the Cour de cassation. This event brought together academics and
practitioners from several European, North and South American countries and
resulted in the publication of a book in 2017 by the Society.

This approach is  also part  of  the continuity of  research carried out in other
learned societies at the global or regional level.

The conference of November 28, 2019 confirmed the need for such reflection. On
the one hand, all of the contributors affirmed the important place now given to
foreign law in the settlement of disputes. This is due, among other things, to the
growth of international family and business relationships, the growing demand for
recognition  of  situations  established  abroad  and  the  possibilities  for  those
concerned to choose the applicable law. On the other hand,  the participants
attested to the increased role of different legal professions in the application of
foreign law. While judges and civil registrars were more traditionally exposed to
such a burden, notaries and lawyers in their dual mission of advice and drafting of
acts are currently called upon to take into account or implement foreign law.

In this context, while it appears that European Union law is often at the origin of
the  involvement  of  these  different  actors  in  the  application  of  foreign  law,
another,  more  recent  phenomenon  seems  to  increase  occurrences  of
dealing with such a law: the extensive jurisdictional competition to which
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the  European  States  are  engaged  because  of  Brexit.  Indeed,  Paris,
Amsterdam,  Brussels  and  other  capitals  are  establishing  courts  and
chambers specialized in international litigation and in the application of
foreign law. This phenomenon is also spreading to major cities, either
international, such as Frankfurt am Main or Hamburg, or regional, such
as Saarbrücken, in Germany.

The  stakes  are  crucial.  The  search  for  suitable  instruments  for  a  good
knowledge of foreign law is essential  for national laws in full  legislative and
jurisprudential evolution. Indeed, these changes specific to each system reinforce
the need for access to reliable content of foreign law in order to guarantee the
legal  certainty  of  litigants,  as  well  as  to  avoid  civil  liability  of  legal  service
providers or even fraud in manipulation of foreign solutions.

The  research  envisaged  in  this  colloquium  is  unfolding,  of  course,  in  an
environment in which there are formal and informal cooperation mechanisms, the
effectiveness  of  which  is  only  partial  in  the  face  of  the  complexity  of  the
phenomena  that  cover  the  application  of  foreign  law.  Indeed,  they  were
conceived to deal with a foreign law that supposed to be stable and simple
and not shifting and plural in its sources. These mechanisms, not very
visible,  are  also  unknown  to  the  practitioners  themselves.  Current
discussions at European (EU) and international (Hague Conference) level
attest to the urgency of thinking about responses in this area, using one
or more relevant and effective instruments.

This is what the conference on knowledge of foreign law: in search of suitable
cooperation instruments meant to answer. To this end, based on an indicative and
non-exhaustive questionnaire,  the issue of  establishing an inventory was first
raised,  and then discussions  ensued on the solutions  adapted to  the various
requirements revealed both by the type of situation to be treated and by the
category of professional involved. In this last respect, the needs of the judge
and the notary were different,  as were those of the registrar and the
lawyer.

The adaptation was also considered in the light of the various questions specific
to the original system. While the objective may a priori be to achieve the
adoption of a general instrument with the widest possible geographical
scope,  it  quickly  appeared  vain  to  try  to  favor  such  an  approach  at



present.  On the one hand, each profession has different needs, on the other
hand, the level of development of the different systems compared is not the same.
While some countries lag behind and struggle to adopt satisfactory rules in this
area, others are at the forefront and therefore are not really in demand for a
cooperation instrument whose usefulness does not seem obvious to them.

In this perspective, different paths for reflection have been explored. They range
from the revitalization of old instruments to the creation of specialized institutions
at  internal,  international  or  European  level,  including  the  establishment  of
specific mechanisms or the use of artificial intelligence. Such abundance shows
the crucial nature of the issue and the vitality of the reflections carried out, but
also the relevance of having debated it and the need to continue doing so.

In  this  sense,  the  next  stage  of  this  debate  could  be  that  of  the
opportunity of adopting a European regulation on the matter. In addition
to the interest of such an instrument at the European level, it could serve
as an impetus for other regional groups, such as Mercosur.” (our emphasis)

 

Prefaced  by  Professor  emeritus  Hélène  Gaudemet-Tallon  (Paris  II  Panthéon
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The full table of contents, the preface and the forewords are available here (in
French).
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