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The coronavirus has created a global crisis that affects all aspects of life
everywhere. Not surprisingly, that means that the law is affected as well. And
indeed, we have seen a high volume of legislation and legal regulations, of court
decisions, and of scholarly debates. In some US schools there are courses on the
legal aspects of corona. Some disciplines are organizing symposia or special
journal issues to discuss the impact of the pandemic on the respective discipline.

For a time Private international law has been vividly discussing the relevance of
the crisis for the field, and of the field for the crisis Private international law
matters are crucial to countless issues related to the epidemic - from production
chains through IP over possible vaccines to mundane questions like the territorial
application of lockdown regulations.

Knowledge of these issues is important. It is important for private international
lawyers to realize the importance of our discipline. But it is perhaps even more
important for decision makers to be aware of both the pitfalls and the potentials
of conflicts of law.

This site, which we hope to update continually, is meant to be a place to collect,
as comprehensively as possible, sources on the interaction of the new coronavirus
and the discipline. The aim is not to provide general introductions into private
international law, or to lay out sources that could be relevant. Nor is this meant to
be an independent scholarly paper. What we try to provide is a one-stop place at
which to find private international law discussions worldwide regarding to
coronavirus.

For this purpose, we limit ourselves to the discipline as traditionally
understood—jurisdiction, choice of law, recognition and enforcement,
international procedure. Coronavirus has other impacts on transnational private
law and those deserve attention too, but we want to keep this one manageable.

Please help make this a good informative site. Please share any reference that you
have - from any jurisdiction, in any legislation - and we will, if possible, share
them on this site. Please contact olbing@mpipriv.de



General

In the early beginning of the Pandemic, contributions from scholars, courts,
international institutes and politicians where of a more general character as it
was difficult to predict the scope and duration of the new situation.

The European Law Institute for example issued a set of Principles for the
COVID-19 Crisis, covering a variety of legal topics such as Democracy (Principle
3) and Justice System (Principle 5) as well as Moratorium on Regular Payments,
Force Major and Hardship, Exemption from Liability for simple Negligence
(Principles 12 to 14). Ending with something everybody hopes for: Return to
Normality (Principle 15).

The Secretary General of the Hague Conference recorded a short online message
from his home addressing the most urgent topics. Ensuing, the Permanent Bureau
developed a Toolkit for resources and publications relevant to the current global
situation.

The university of Oxford‘s Blavatnik School of Government collects all measures
by governments around the world in the “Coronavirus Government Response
Tracker”.

A German journal is dedicated solely to the topic “COVID-19 and the Law”. The
journal is interesting for academics and practitioners alike, since it publishes
papers on specific COVID-19 related issues, as well as an extensive overview of
German judgements.

An open access project by intersentia examines the COVID-19 legislation and its
consequences in European states, bringing together contributions from over 85
highly regarded academics and practitioners in one coherent, open access
resource.

Matthias Lehmann discusses the role of private international law on a number of
issues - the impact of travel restrictions on transportation contracts, contract law
issues for canceled events, canceled or delayed deliveries, but also liability for
infections.

Online Workshops, Webinars and Conferences


https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_Principles_for_the_COVID-19_Crisis.pdf
https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_Principles_for_the_COVID-19_Crisis.pdf
https://www.hcch.net/de/about/hcch-video/sg-video-covid-19/
https://www.hcch.net/en/news-archive/details/?varevent=731
https://www.bsg.ox.ac.uk/research/research-projects/coronavirus-government-response-tracker
https://www.bsg.ox.ac.uk/research/research-projects/coronavirus-government-response-tracker
https://beck-online.beck.de/?vpath=bibdata%2fzeits%2fCOVUR%2fcont%2fCOVUR%2ehtm
https://www.intersentiaonline.com/search/eyJmaWx0ZXJzIjpbeyJuYW1lIjoiU3ViamVjdCBBcmVhIiwibmVzdGVkIjoidGV4dE1ldGFEYXRhIiwidHlwZSI6IlRleHQiLCJ2YWx1ZSI6IkNvbnRyYWN0IExhdyJ9XSwiaGlnaGxpZ2h0Ijp0cnVlLCJvZmZzZXQiOjAsInF1ZXJ5IjoiY29yb25hdmlydXMiLCJzaXplIjoxNSwib25seVB1cmNoYXNlZCI6ZmFsc2V9
https://eapil.org/2020/03/16/corona-virus-and-applicable-law/

In time of travel restrictions and social distancing the academic exchange is still
active and sometimes more diverse than bevor, since people from all around the
world come together, as the great number of workshops and symposiums that are
held online shows.

Mid November (17 to 19), the Mexican Academy of Private International and
Comparative Law discusses during its XLIV seminar among other topics the
impacts of the pandemic on international family as well as aspects surrounding
vaccines. participants will discuss in Spanish and the online participation is free
of charge.

Contrary to the regular sessions of The Hague Academy of International Law’s
Centre for Studies and Research, the upcoming edition is entirely online. The
topic will be “Epidemics and International Law” and held from September 2020 to
June 2021. The collective works will be published later by the Academy. You will
find application and programme here.

The Minerva Center for Human Rights at Tel Aviv University hosted an
international socio-legal (zoom-) workshop on 22-23 June 2021 to explore the
impact of the Covid-19 crisis and its regulation on cross-border families. A call for
papers expired on 28 February 2021.

Another series of events organized by the University of Sydney’s Centre for Asian
and Pacific Law will regularly discuss topics such as social justice, civil rights,
trade and investment in light of (post) pandemic developments. Of that series one
webinar on the aftermath of the pandemic in the Asia-Pacific region focussed on
commercial dispute resolution and issues related to private international law.

Marc-Philippe Weller discussed in a workshop on December 1, 2020 about
“Nationalism, Territorialism, Unilateralism: Managing the Pandemic Through
Private International Law?” if the measures enacted due to the pandemic may
have an effect on the connecting factors in European private international law. He
had a particular focus on the determination of habitual residence.

A comparative analysis of reactions in Japan and Germany on COVID-19 in private
and public law with scholars from both jurisdictions was the topic of an online
conference (mostly in German) on August 2020. Recordings of the presentations
are online.
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During a live youtube conference on July 23, 2020 Humberto Romero-Muci
presented with several others his views on “Migrantes, pandemia y politica en el
Derecho Internacional Privado”. The video is still online.

A webinar organized by experts from MK Family Law (Washington) and Grotius
Chamber (the Hague) discussed pertinent issues relating to international child
abduction in times of COVID-19.

Matthias Lehmann presented his views on the application of force majeure
certificates and overriding mandatory provisions n international contracts in an
online-workshop on “COVID-19 and IPR/IZVR”.

Another webinar was held on “Vulnerability in the Trade and Investment Regimes
in the Age of #COVID19”, which is available online, as part of the Symposium on
COVID-19 and International Economic Law in the Global South.

The University of New South Wales held a talk on “COVID-19 and the Private
International Law” in May, which you find on youtube.

As a follow-up of a webinar on PIL & COVID-19, Inez Lopez and Fabricio Polido
give “some initial thoughts and lessons to face in daily life”

A group of Brazilian scholars organized an online symposium on Private
International Law & Covid-19. Mobility of People, Commerce and Challenges to
the Global Order. The videos are here.

The Organization of American States holds a weekly virtual forum on “Inter-
American law in times of pandemic” (every Monday, 11:00 a.m., UTC-5h). One
topic of many will be on “New Challenges for Private International Law” (Monday,
June 15, 2020).

State Liability

Some thoughts are given to compensation suits brought against China for its
alleged responsibility in the spread of the virus. One main issue here is whether
China can claim sovereign immunity.

In the United States, several suits have been brought in Florida (March 12),


https://www.youtube.com/watch?v=N1EAhjL5_Ds
https://www.youtube.com/watch?v=N1EAhjL5_Ds
https://conflictoflaws.net/2020/webinar-on-covid-19-and-international-child-abduction/
https://www.mpipriv.de/veranstaltungen/covid-19-und-ipr.html
https://luc.hosted.panopto.com/Panopto/Pages/Viewer.aspx?id=a3a366f3-6b3f-4106-be27-abe201134b3a
https://www.sielnet.org/webinar-series-ii-vulnerability-in-the-trade-and-investment-regimes-in-the-age-of-covid-19/
https://www.sielnet.org/webinar-series-ii-vulnerability-in-the-trade-and-investment-regimes-in-the-age-of-covid-19/
https://www.youtube.com/watch?v=lQbmU5k0bm0&feature=youtu.be
https://conflictoflaws.net/2020/webinar-report-private-international-law-and-the-outbreak-of-covid-19-some-initial-thoughts-and-lessons-to-face-in-daily-life/
https://conflictoflaws.net/2020/webinars-on-private-international-law-and-covid-19-11-22-may-2020/
https://bit.ly/2WKOwUm
http://www.oas.org/en/sla/virtual_forum.asp
http://www.oas.org/en/sla/virtual_forum.asp
https://images.law.com/contrib/content/uploads/documents/392/85094/Coronavirus-China-class-action.pdf

Nevada (March 23) and Missouri (April 21) against the Peoples republic of China
(PRC), which plaintiffs deem responsible for the uncontrolled spread of the virus,
which later caused massive financial damage and human loss in the United
States. Not surprisingly officials and scholars in China were extremely critical
(see here and here).

But legal scholars, including Chimene Keitner and Stephen L. Carter, also think
such suits are bound to fail due to China’s sovereign immunity, as do Sophia Tang
and Zhengxin Huo. Hiroyuki Banzai doubts that the actions can succeed since it
will be difficult to prove a causal link between the damages and the (in-) actions
by the Chinese Gorvernment. Lea Brilmayer suspects that such a claim will fail
since it would be unlikely, that a court will assume jurisdiction. The same
conclusion is drawn by Angelica Bonfanti and Chimene Keitner after a thorough
analysis of the grounds on which a liability of china could be based. An overview
and detailed presentation of many class actions and suits filed by states can be
found here.

Until now, only very little has happened concerning the American suits. Some
suits where (voluntarily) dismissed or tossed. One suit against the PRC for
damages amounting to $ 800 billion was ordered to be dismissed by the District
Court, since the plaintiff failed to state a claim (James-El v the Peoples Republic of
China (M.D.N.C. 2020) WL 3619870). For a general update on the lawsuits
against the PRC from January 22, 2021 see here.

In an interview with a German newspaper Tom Ginsburg lays out the legal issues
that will be faced, if the claims of state liability are brought in front of a German
court. Fabrizio Marrella discusses the Italian perspective on that issue. Brett
Joshpe analyzes more generally China’s private and public liability in the domestic
and international framework.

A Republican Representative is introducing two House Resolutions urging the US
Congress to waive China’s sovereign immunity in this regard; such a waiver has
also been proposed by a Washington Post author. The claim has also found
support by Fox News.

Interestingly, there is also a reverse suit by state-backed Chinese lawyers against
the United States for covering up the pandemic. Guodong Du expects this will
likewise be barred by sovereign immunity.
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Martins Paparinskis shares the concerns about a successful litigation against
foreign states. However, he suggests to change the law of state responsibility
fundamentally to be prepared for further international catastrophes such as the
current pandemic.

In the UK, the conservative Henry Jackson Society published a report suggesting
that China is liable for violating its obligations under the International Health
Regulations. The report discusses ten (!) legal avenues towards this goal, most of
them in public international law, but also including suits in Chines, UK and US
courts (pp 28-30). Sovereign immunity is discussed as a severe but not
impenetrable barrier.

Contract Law

Both the pandemic itself and the ensuing national regulations impede the
fulfilment of contracts. Legal issues ensue. An overview of European international
contract law and the implications of COVID-19 is given here and here. Two
chapters of the book “La pandemia da COVID-19. Profili di diritto nazionale,
dell’Unione Europea ed internazionale” edited by Marco Frigessi di Rattalma are
dedicated to jurisdiction and applicable law in contract matters.

The UNIDROIT Secretariat has released a Note on the UNIDROIT Principles of
International Commercial Contracts and the COVID-19 health crisis.

Bernard Haftel highlights three different techniques to apply COVID-19
legislation to an international contract: as lex contractus, as lois des police and
through consideration within the applicable law.

Gerhard Wagner presents COVID caused defaults under the aforementioned ELI
principles.

If a contracting party is unable to perform its contractual obligations, incapacity
to perform can be based on force majeure or hardship. Some contributions
suggest to apply for force majeure certificates which are offered by most
countries, for example by China, Russia. How such a certificate can influence
contractual obligations under English and New York Law is shown by Yeseung
Jang. The German perspective is given by Philip Reusch and Laura Kleiner.
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Further the South Korean, French and the Common Law perspective on force
majeure have been published. Bruno Ancel compares the French and American
approach. The difficulty to implement appropriate force majeure clauses in a
contract is shown by Matteo Winkler.

Drawing from recent cases and experiences Franz Kaps analyses the difficulties in
the operation within ICC force majeure clauses and suggests how “state-of-the-art
force majeure clauses” should be constructed to include an international
pandemic.

Victoria Lee, Mark Lehberg, Vinny Sanchez and James Vickery go beyond force
majeure implications on contracts in their expert analysis.

William Shaughnessy presents issues which might occur in international
construction contracts.

Another crucial aspect is the application of overriding mandatory rules on
international contracts. Ennio Piovesani discusses whether Italian decree-laws
enacted in view of the pandemic can operate as overriding mandatory rules and
whether that would be compatible with EU law. So does Giovanni Zarra on
international mandatory rules. Aposotolos Anthimos adds the Greek perspective,
Claire Debourg the French to the discussion.

The applicability of self-proclaiming mandatory provisions in Italian law in respect
to package travels in general and the Directive (EU) 2015/15 on package travel in
particular, is discussed by Fabrizio Marongiu Buonaiuti.

Matthias Lehmann considers more broadly possible private international law
issues and responses under European law. José Antonio Bricefio Labori and
Maritza Méndez Zambrano add the Venezuelan view.

The crisis hits in particular global value and production chains. Impacts are
discussed by Tomaso Ferando, by Markus Uitz and Hemma Parsché and by Anna
Beckers, though neither focuses specifically on private international law.

Caterina Benini explains a new Italian mandatory rule providing a minimum
standard of protection for employees.

Klaus Peter Berger and Daniel Behn in their historical and comparative study on
force majeure and hardship, highlight that such remedies are quite regular to find
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and fit to distribute the risk emanating from such a crisis evenly.

CISG

The CISG has long been of very little importance in international contract law but
now is subject to many discussions. André Janssen and Johannes Wahnschaffe
dedicate a detailed analysis to exemptions from liability and cases of hardship
under the CISG.

Performance on advance purchase agreements on delivering the COVID-19
vaccines, have been a major political debate recently. While asking which law is
applicable on such contracts Ben Kohler and Till Maier-Lohmann suspect, that if
CISG is in fact the applicable law, the consequences would be far reaching and
could be the very first time the CISG enters the “global centre stage”.
Unfortunately, a Belgian court deciding over a claim by the EU against
AstraZeneca for the delivery of doses of vaccines, did not even consider the
application of the CISG.

Corporate Law

If the questions of purchasing COVID-19 vaccines shifts to buying the entire
company the issue at hand becomes more political. Arndt Scheffler analyses the
situation in which a foreign investor tries to purchase a company, which is crucial
for the domestic battle against the pandemic and the search for a vaccine.

Employment Law

Closed borders and practically everybody working from has its impact on
employment law.

In export-oriented economies such as Germany, it is very common, that employees
are posted abroad on a long-term basis. COVID-19 legislation shapes and
influences the legal relation between employer and employee, but also between
employee and host-country. Roland Falder and Constantin Franke-Fahle discuss
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these influences with particular attention to the question of the applicable law
here.

Tort Law

Damages caused by an infection are mostly subject to tort law but can also arise
in a contractual relation. Focusing on the applicable law on non-contractual
liability Rolf Wagner explains, that sometimes damages can be claimed both, as
contractual and as non-contractual. He stresses that as the substantive law on
damages caused by an infection is still to evolve, applying foreign law is a
particular challenge.

An extensive overview about the law applicable to damages caused by an
COVID-19 infection under Indian international tort law is given by Niharika
Kuchhal, Kashish Jaitley and Saloni Khanderia. Khanderia published a second
article, concerning the need of a codification of Indian conflict of laws on tort in
respect of a foreseeable surge in international tort proceedings, caused by the
pandemic.

General implications of the coronavirus on product liability and a possible duty to
warn costumers, without specific reverence to conflict of laws.

In Austria, a consumer protection association is considering mass litigation
against the Federal State of Tyrolia and local tourist businesses based on their
inaction in view of the spreading virus in tourist places like Ischgl. A
questionnaire is opened for European citizens. Matthias Weller reports.

Florian Heindler discusses how legal measures to battle the virus could be
applicable to a relevant tort case (either as local data or by special connection),
by analyzing the hypothetical case of a tourist who gets infected in Austria.

Jos Hoevenars and Xandra Kramer discuss the potential of similar actions in the
Netherlands under the 2005 Collective Settlement Act, WCAM.

Family Law
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Implications also exist in family law, for example regarding the Hague Abduction
Convention.

In an Ontario case (Onuoha v Onuoha 2020 ONSC 1815), concerning children
taken from Nigeria to Ontario, the father sought to have the matter dealt with on
an urgent basis, although regular court operations were suspended due to
Covid-19. The court declined, suggesting this was “not the time” to hear such a
motion, and in any way international travel was not in the best interest of the
child. For the discussion see here.

Further sspects of travel restrictions in international abduction cases are
analysed by Gemme Pérez.

A general overview of abduction in times of corona was published by Nadia
Rusinova. Another article by Nadia by her covers recent case law and legislation
on remote child related proceedings which were conducted during the last weeks
around the world. She also highlights, that COVID-19 measures can impact Article
8 ECHR.

Also cases of international surrogacy come into mind which are affected by
COVID-19, as Mariana Iglesias shows.

Personal Data

The protection of personal data in transnational environments has always been a
controversial topic in conflict of laws. Jie Huang shows, that due to COVID-19
existing tensions between the EU, the USA and China are reflected in their
conflict of laws approach.

The European Commission published a “toolbox for the use of technology and
data to combat and exit from the COVID-19 crisis”, which was an opportunity for
some contributions on the GDPR and Tracing Apps.

Economic Law

The crisis puts stress on global trade and therefore also economic law. Sophie
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Hunter discusses developments in the competition laws of various countries
(though with no explicit focus on conflict of laws issues).

A list of authors from around the world analyses the interrelation between
“Competition law and health crises” in its international context in the current
issue Concurrences.

Intellectual Property

Due to lockdowns and school closures, online work and teaching has exorbitantly
increased but, as Marketa Trimble stresses, with little notion of transnational
copyright issues.

To tackle those a prominently endorsed letter to the World Intellectual Property
Organization, emphasizes the need to ensure that intellectual property regimes
should support the efforts against the Coronavirus and should not be a hindrance.

Public Certification

In times of lockdown and closed borders notarization and public certification
become almost impossible. Therefore, various countries have adjusted their
legislation. You will find an overview here.

The electronic Apostille Program (e-APP)experiences a new popularity, as a
considerable number of countries have implemented new components of the e-
APP. For more information see here.

Dispute Resolution
In Dispute resolution two main questions are being discussed.

On the one hand the question of jurisdiction as such, for example for claims
suffered within contractual or non-contractual relationships. Rolf Wagner gives
the European and German perspective presenting the possible courts of
jurisdiction under Brussel I Regulation (recast), the Lugano Convention and the
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German code of civil procedure.

In a recent case by the Supreme Court of Queensland (AUS), the court examined
the impact of COVID-19 on a foreign jurisdiction clause. You can find Jie Huang’s
comments on the decision here.

One the other hand, it is being discussed to what extend the requirement of
physical presence in courts can conform with social distancing and travel
restrictions. As a more drastic reaction some courts suspended their activities
except for urgent matters all together. Developments in Italy are discussed here,
developments in English law here.

On the other hand, another possibility is the move to greater digitalization, as
discussed comparatively by Emma van Gelder, Xandra Kramer and Erlis Themeli.
The Hague Conference on Private International Law (HCCH) published a Guide to
Good Practice on the Use of Video-Link under the 1970 Evidence Convention,
discussed also with reference to Corona by Mayela Celis.

Using the pandemic, Gisela Ruhl analyses why the potential of digitalization is so
scarcely used in civil procedure and how it can be improved to serve the needs of
a digital society.

Benedikt Windau analyses the German civil procedure and how international
digital heraings could be possible within the existing law.

In litigation, virtual hearings become a prominent measure to overcame
restrictions on physical presence. While in on some jurisdiction such hearings are
possible, Luigi Malferrari discusses the question if such hearings should also be
enabled before the CJEU.

Maxi Scherer takes the crisis as an opportunity to analyse virtual hearings in
international arbitration. Complications and long-term effects of virtual
arbitration are presented here. Mireze Philippe however sees this development as
a positive game changer not just in health aspect but also to protect the
environment and saving time as well as travelling costs (further articles covering
international arbitration and virtual hearings: here and here).

A very broad presentation of legislation in France, Italy and Germany in civil
procedure, including cross border service and taking of evidence as well as its
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implications on international child abduction and protection, is given by Giovanni
Chiapponi.

Jie Huang examines the case of substitute service under the Hague Service
Convention during the pandemic in the case Australian Information Commission v
Facebook Inc ([2020] FCA 531).

A US project guided by Richard Suskind collects cases of so-called “remote
courts” worldwide.

The EU gives information about the “impact of the COVID-19 virus on the justice
field” concerning various means of dispute resolution.

Gilberto A. Guerrero-Rocca analyses the impacts of COVID-19 on international
arbitration in relation to the CISG.
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