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The recent Court of Appeal judgment in Alexander Vik and Deutsche Bank AG
[2018] EWCA Civ 2011confirmedthat contempt of court applications for alleged
non-compliance with a court order can be served on a party outside the
jurisdiction of England and Wales. The Court of Appeal’s judgment also contains a
useful reminder of the key principles governing the powers of English courts to
serve defendants outside of the jurisdiction.
Background
This Court of Appeal’s judgment is the latest development in the litigation saga
which has been ongoing between Deutsche Bank (‘the Bank’) and Alexander Vik,
the Norwegian billionaire residing in Monaco (‘Mr Vik’) and his company,
Sebastian Holdings Inc (‘the Company’). The Bank has been trying to enforce a
2013 judgment debt, which is now estimated to be around US $ 320 million.
Within the enforcement proceedings, the English court made an order under CPR
71.2 requiring Mr Vik to appear before the court to provide relevant information
and documents regarding the assets of the Company. This information would have
assisted the Bank in its efforts to enforce the judgment against him. Although Mr
Vik did appear in court, the Bank argued that he had deliberately failed to
disclose important documents and lied under oath. Accordingly, the Bank argued
that Mr Vik should be held in contempt of court by way of a committal order.
To obtain a committal order, the Bank could have applied under either CPR 71.8
or CPR 81.4. The difference is that the former rule provides for a simple and
streamlined committal procedure, while the latter is more rigorous, slow, and —
as accepted by courts — possibly extra-territorial. The Bank filed an application
under CPR 81.4, and the court granted a suspended committal order. The Bank

then sought to serve the order on Mr Vik in Monaco.
High Court decision
The Judge at first instance, Teare J, carefully considered the multi-faceted
arguments. Teare J concluded that permission should not be required to serve the
committal order on Mr Vik, because the debtor was already subject to the
incidental jurisdiction of the English courts to enforce CPR 71 order. A similar
conclusion could be reached by relying on Article 24(5) of the Brussels Recast
Regulation (which provides that in proceedings concerned with the enforcement
of judgments, the courts of the member state shall have exclusive jurisdiction
regardless of the domicile of the parties). However, if the Bank had needed
permission to serve the committal order outside the jurisdiction, then his
Lordship concluded that the Bank could not rely on the gateway set out in PD 6B
3.1(10) (which provides that a claim may be served out of the jurisdiction with the
permission of the court where such claim is made to enforce a judgment or an
arbitral award). Both parties appealed against this judgment.
Court of Appeal decision
The Court of Appeal, largely agreeing with Teare J, made five principal findings.
(1) The court found it ironic that Mr Vik argued that CPR 71.8 (specific ground),
rather CPR 81.4 (generic ground) applied to the alleged breach of CPR 71.2, since
CPR 81.4 offered greater protections to the alleged contemnor. The likely reason
for this “counter-intuitive” step was that the latter provision was extra-territorial.
The Court of Appeal confirmed that CPR 71.8 is not a mandatory lex specialis for
committal applications relating to a breach of CPR 71.2, and that the Bank was
perfectly entitled to rely on CPR 81.4.
(2) The Court of Appeal agreed with the findings of Teare J that the court’s power
to commit contemnors to prison is derived from its inherent jurisdiction. The CPR
rules only provide the technical steps to be followed when this common law power
is to be exercised. It followed that it did not make much difference which rule to
apply – either the broader CPR 81.4 or the narrower CPR 71.8. Thus, if the Bank
had made the committal application under CPR 71.8, the application would have
had an extra-territorial effect.
(3) Mr Vik sought to challenge Teare J’s finding that he should be deemed to be

within the jurisdiction in the contempt of court proceedings, because they are
incidental to the CPR 71.2 order in which he participated. Instead, he argued,
such proceedings were distinguishably “new”, and would require permission to
serve outside the jurisdiction. The Court of Appeal disagreed and confirmed that
the committal order was incidental as the means to enforce the CPR 71.2 order.
Therefore, in the light of the strong public interest in the enforcement of English
court orders, it was not necessary for the Bank to obtain permission to serve the
committal order outside the jurisdiction.
(4) Teare J observed that Article 24(5) of the Brussels Recast Regulation meant
that that permission to serve Mr Vik outside of the jurisdiction was not required.
Article 24(5) confers exclusive jurisdiction on the courts of the Member State in
which the judgment was made and to be enforced by, regardless of the domicile
of the parties. The Court of Appeal (in obiter) was generally supportive of this
approach, opining that the committal application in the case at hand was likely to
fall within Article 24(5) of the Brussels Recast Regulation. However, the careful
and subtle wording of Article 24(5) implied that this conclusion might be subject
to further consideration on a future occasion.
(5) Under CPR 6.36, a claimant may serve a claim form out of the jurisdiction with
the permission of the court where the claim comes within one of the “gateways”
contained in PD 6B. The relevant gateway in the Mr Vik’s case was to be found at
PD 6B, para 3.1(1), as a claim made to enforce a judgment. Teare J was of the
view that the Bank could not rely on this gateway to enforce the committal order.
The Court of Appeal was reluctant to give a definitive answer on this point, even
though “there may well be considerable force” in the Teare J’s approach. Thus, it
remains unclear whether the CPR rules regulating service outside the jurisdiction
would apply to the CPR 71 order and the committal order.
The importance of the judgment
This Court of Appeal’s judgment serves as an important reminder for parties who
are involved in the enforcement of English judgment debts. Rather than giving a
short answer to a narrow point of civil procedure, the judgment contains an
extensive analysis of English and EU law. The judgment highlights the tension
between important Rule of Law issues such as “enforcing court orders on the one
hand” and “keeping within the jurisdictional limits of the Court, especially as
individual liberty is at risk, on the other” (Court of Appeal judgment, at para. 1).

The judgment demonstrates the broad extra-territorial reach of the English
courts. It also confirms the English court’s creditor-friendly reputation. The
findings on the issues of principle may be relevant to applications to serve orders
on defendants out of the jurisdiction in other proceedings, for instance worldwide
freezing orders or cross-border anti-suit injunctions.
Nevertheless, the judgment demonstrates the need for clear guidance on the
jurisdictional getaways to serve out of the jurisdiction for contempt of court. In
giving judgment, Lord Justice Gross carefully suggested that the Rules Committee
should consider implementing a specific rule permitting such service on an officer
of a company, where the fact that he is out of the jurisdiction is no bar to the
making of a committal application.
Another issue that seems subject to further clarification is whether a committal
order or a provisional CPR 71 order are covered by the Brussels Recast
Regulation. A definitive answer to this question becomes particularly intriguing in
the light of Brexit.

