English High Court Rules on Art. 4
Rome II Regulation

The English High Court has recently rendered an insightful and thought
provoking decision on the application of Art. 4 II and III of the Rome II Regulation
(Winrow v. Hemphill, [2014] EWHC 3164). The case revolved around a road
traffic accident that had taken place in Germany in late 2009. The (first)
defendant, a UK national, had driven the car, while the claimant, likewise a UK
national, had been sitting in the rear. As a result of the accident, caused by the
(first) defendant’s negligence, the claimant suffered injury and initiated
proceedings for damages in England.

The court had to determine the applicable law in accordance with Art. 4 of the
Rome II Regulation. What made the choice of law analysis complicated were the
following - undisputed - facts (quote from the judgment):

= At the time of the accident, 16 November 2009, the Claimant was living in
Germany, having moved there in January 2001 with her husband who was
a member of HM Armed Services. Germany was not the preferred posting
of the Claimant’s husband. It was his second choice. He had four separate
three year postings in Germany.

» Since the Claimant’s husband was due to leave the army in February 2014
after twenty-two years’ service he would have returned to England one
and a half to two years before that date to undertake re-settlement
training. It was always their intention to return to live in England.

= Whilst in Germany, the Claimant and her family lived on a British Army
base where schools provided an English education. The Claimant’s eldest
son remained in England at boarding school when the Claimant’s husband
was posted to Germany. Their three other children were at school in
Germany.

= The Claimant was employed while in Germany on a full-time basis as an
Early Years Practitioner by Service Children’s Education. This is a UK
Government Agency.

= The Claimant and her husband returned to live in England in June 2011,
earlier than planned. Her husband left the Army in August 2013.

» The First Defendant is a UK national. She was also an army wife. Her
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husband served with the Army in Germany. She had been in Germany for
between eighteen months and two years before the accident. She
returned to England soon afterwards.

Against this backdrop, the court had to decide whether to apply German law as
law of the place of the tort (Art. 4 I Rome II) or English law as law of the common
habitual residence of the parties (Art. 4 II Rome II) or as law of the manifestly
more closer connection (Art. 4 III Rome II). After a detailed discussion of the
matter Justice Slade DBE held that that German law applied because England was
not the common habitual residence of the parties at the time of the accident. Nor
was the case manifestly more closely connected with England than with Germany:

“41. The Claimant had been living and working in Germany for eight and a half
years by the time of the accident. She was living there with her husband. Three of
their children were at school in Germany. The family remained living in Germany
for a further eighteen months after the accident. There was no evidence that
during this time the family had a house in England. The residence of the Claimant
in Germany was established for a considerable period of time. The fact that the
Claimant and her family were living in Germany because the Army had posted her
husband there and that it was not his first choice does not render her presence
there involuntary. He and his family were living in Germany because of his job.
The situation of the Claimant in Germany was similar to that of the spouses of
other workers posted abroad. This is not an unusual situation. Having regard to
the length of stay in the country, its purpose and the establishing of a life there -
three children were in an army run school in Germany and the Claimant worked
at an army base school - in my judgment the habitual residence of the Claimant at
the time of her accident was Germany. When the Claimant came to live in
England in 2011 her status changed and she became habitually resident here.
However, the family’s intention to return to live in England after the Claimant’s
husband’s posting in Germany came to an end did not affect her status in
November 2009. The Claimant has not established that the law of the tort
indicated by Article 4(1), German law, has been displaced by Article 4(2).

42. The burden is on the Claimant to establish that the effect of Article 4(1) is
displaced by Article 4(3). The standard required to satisfy Article 4(3) is high. The
party seeking to disapply Article 4(1) or 4(2) has to show that the tort
is manifestly more closely connected with a country other than that indicated by
Article 4(1) or 4(2).



43. The circumstances to be taken into account are not specified in Article 4(3).
As does Miss Kinsler, I respectfully take issue with the exclusion by Mr Dickinson
from the circumstances to be taken into account under Article 4(3) of the country
in which the accident and damage occurred or the common habitual residence at
the time of the accident of the Claimant and the person claimed to be liable. That
these are determinative factors for the purposes of Articles 4(1) and 4(2) does not
exclude them from consideration under 4(3). All the circumstances of the case are
to be taken into account under Article 4(3). If the only relevant circumstance were
the country where the damage occurred or the common habitual residence of the
Claimant and the tortfeasor the issue of the proper law of the tort would be
determined by Article 4(1) or 4(2). However, these factors are not excluded as
being amongst others to be considered under Article 4(3). Further, under Article
4(2), habitual residence is to be considered at the time when the damage occurs.
Preamble (17) to Rome II makes clear that the country in which damage occurs,
which is the subject of Article 4(1), is the country where the injury was sustained.
However, under Article 4(3), the habitual residence of the Claimant at the time
when consequential loss is suffered may also be relevant.

44, Mr Chapman rightly acknowledged that one system of law governs the entire
tortious claim. Different systems do not govern liability and quantum. In Harding
v Wealands [2005] 1 WLR 1539, the issue was whether damages for personal
injury caused by negligent driving in New South Wales Australia should be
calculated according to the law applicable in accordance with the Private
International Law (Miscellaneous Provisions) Act 1995 (‘the 1995 Act’) or whether
it is a question of procedure which fell to be determined in accordance with
the lex fori, English law. Considering factors which connect the tort with
respective countries, in section 12(1)(b) of the 1995 Act, a provision similar to
Article 4(3), Waller L] in observed at paragraph 12:

“...the identification is of factors that connect the tort with the respective
countries, not the issue or issues with the respective countries.”

The majority judgment of the Court of Appeal, Waller L] dissenting, was overruled
in the House of Lords. The obiter observations of Waller L] on the factors which
connect the tort rather than separate issues with a particular country were
undisturbed on appeal.

45. 1 do not accept the contention by Mr Chapman that the circumstances to be
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taken into account in considering Article 4(3) will vary depending upon the issues
to be determined and, as [ understood his argument, the stage reached in the
proceedings. Nor do I accept the submission that “the centre of gravity” of the
tort when liability was conceded and only damages were to be considered
depended upon circumstances relevant to or more weighted towards that issue.
As was held by Owen ] at paragraph 46 of Jacobs:

“...the question under Art 4(3) is not whether the right to compensation is
manifestly more connected to England and Wales, but whether the tort/delict has
such a connection.”

The “centre of gravity” referred to in the Commission Proposal for Rome II and by
Flaux J in Fortress Value in considering Article 4(3) is the centre of gravity of
the tort not of the damage and consequential losscaused by the tort.

46. Whilst I do not accept the argument advanced by Mr Chapman that different
weight is to be attributed to relevant factors depending on the stage reached in
the litigation, since there is no temporal limitation on these factors, a court will
make an assessment on the relevant facts as they stand at the date of their
decision. The balance of factors pointing to country A rather than country B may
change depending upon the time but not the stage in the proceedings at which
the court makes its assessment. At the time of the accident both the claimant and
the defendants may be habitually resident in country A and by the time of the
court’s decision, in country B. At the time of the accident it may have been
anticipated that all loss would be suffered in country A but by the date of the
assessment it is known that current and future loss will be suffered in country B.

47. There is some difference of opinion as to whether the circumstances to be
taken into account in considering Article 4(3) are limited to those connected with
the tort and do not include those connected with the consequences of the tort. It
may also be said that the tort and the consequences of the tort are treated as
distinct in Article 4. Article 4(1) refers separately to the tort, to damage and to
the indirect consequences of the “event”. Article 4(2) refers to “damage”.
Accordingly it could be said that the reference in Article 4(3) to tort but not also
to damage or indirect consequences indicates that it is only factors showing a
manifestly closer connection of the tort, but not the damage direct or indirect,
caused by or consequential on it, which are relevant.



48. Section 12 of the 1995 Act considered in Harding, whilst differing from Article
4(3) by including reference to the law applicable to issues in the case was
otherwise to similar effect in material respects to Article 4(3). Section 12(2)
provides:

“The factors that may be taken into account as connecting a tort or delict with a
country for the purposes of this section include, in particular, factors relating to
the parties, to any of the events which constitute the tort or delict in question,
or to any of the circumstances or consequences of those events.”

Applying section 12, Elias ], as he then was, in deciding whether the law of the
place of the motor vehicle accident should be displaced, took into account “the
fact that the consequences of the accident will be felt in England” [34]. This
approach was not doubted on appeal CA [17]. In Stylianou, Sir Robert Nelson
adopted a similar approach when considering Article 4(3) which does not
expressly include the consequences of the tortious events as a relevant factor in
determining whether the general rules as to the applicable law of the tort are
displaced. The Judge observed that there are powerful reasons for saying that the
Claimant’s condition in England is a strong connecting factor with this country.
[83].

49. Including the consequences of a tort as a factor to be taken into account in
considering Article 4(3) has received endorsement from writers on the subject.
Mr Dickinson writes in The Rome II Regulation at paragraph 4.86:

“The reference in Article 4(3) to ‘the tort/delict’ (in the French text, ‘fait
dommageable’) should be taken to refer in combination to the event giving rise to
the damage and all of the consequences of that event, including indirect
consequences.”

Further the authors of Dicey write at paragraph 35-032:

“Thus it would seem that the event or events which give rise to damage,
whether direct or indirect, could be circumstances relevantly considered under
Art 4(3), as could factors relating to the parties, and possibly also factors
relating to the consequences of the event or events.”

50. Whilst the answer to the question is by no means clear, I will adopt the



approach suggested as possible in Dicey, as correct by Mr Dickinson and adopted
by Sir Robert Nelson. Accordingly the link of the consequences of the tort to a
particular country will be considered as a relevant factor for the purposes of
Article 4(3).

51. Unlike Articles 4(1) and 4(2), Article 4(3) contains no temporal limitation on
the factors to be taken into account. If, as in this case, the claimant and the
defendant were habitually resident in country A at the time of the accident but in
country B at the time the issue of whether the exception provided by Article 4(3)
applied, in my judgment both circumstances may be taken into account. Similarly,
if at the time of the accident it was anticipated that the Claimant would remain in
country A and all her consequential loss would be incurred there, but by the time
the issue of whether the exception provided by Article 4(3) applied, she had
moved to country B and was incurring loss there, in my judgment both
circumstances may be taken into account in deciding whether in all the
circumstances the tort is manifestly more closely connected with country B than
with country A.

52. The European Commission recognised in their proposal for Rome II that the
“escape clause” now in Article 4(3) would generate a degree of unforeseeability
as to the applicable law. In my judgment that unforeseeability includes not only
the factors taken into account but also that the nature and importance of those
factors may depend upon the time at which a court makes an assessment under
Article 4(3) in deciding whether there is a “manifestly closer connection” of the
tort with country B rather than country A. The court making a decision under
Article 4(3) undertakes a balancing exercise, weighing factors to determine
whether there is a manifestly closer connection between the tort and country B
rather than country A whose law would otherwise apply by reason of Article 4(1)
or 4(2).

53. Whilst Mr Chapman relied principally on the country where consequential loss
is being suffered and the current habitual residence of the Claimant and the First
Defendant, I also consider other factors raised by counsel in determining
whether, in all the circumstances of the case, the tort is manifestly more closely
connected with England than with Germany.

54. In my judgment the common United Kingdom nationality of the Claimant and
the First Defendant is a relevant consideration. Waller L] at paragraph 18



of Harding considered the nationality of the Defendant to a road traffic accident
claim to be relevant to determining the applicable law of the tort under the
similar provisions of section 12 of the 1995 Act.

55. Although there is no United Kingdom law or English nationality in my
judgment that does not, as was contended by Miss Kinsler, prevent the United
Kingdom nationality of those involved in the tort being relevant to whether
English law applies. For example the Motor Vehicles (Compulsory Insurance)
(Information Centre and Compensation Body) Regulations
2003 implementing Directive 2000/26/EC of 16 May 2000, the Fourth Motor
Insurance Directive, referred in Regulation 13(1)(i) to the United Kingdom as “an
EEA state”. Regulation 12(4) specified the law applicable to loss and damage as
that “under the law applying in that part of the United Kingdom in which the
injured party resided at the date of the accident”. Article 25 of Rome II provides
that:

“Where a State comprises several territorial units, each of which has its own
rules of law in respect of non-contractual obligations, each territorial unit shall
be considered as a country for the purposes of identifying the law applicable
under this Regulation.”

I take into account the United Kingdom nationality of the Claimant and the First
Defendant at the time of the accident and now, when the issue is being
determined, as a factor indicating a connection of the tort with English law.

56. That the Claimant and the First Defendant are now habitually resident in
England is, in my judgment in the circumstances of this case, relevant to
determining the system of law to which the tort has a greater connection.
However, I view the weight to be given to this factor in the light of the Claimant’s
habitual residence in Germany for about eight and a half years by the time of the
accident. The Claimant was not a short-term visitor to Germany. She had
established a life there with her husband for the time being.

57. 1 take account of the fact that the Claimant remained in Germany for a further
eighteen months after the accident during which time she received a significant
amount of medical treatment for her injuries including, in June 2010, an operation
to remove a prolapsed disc. The Claimant states that between 15 and 25 March
2011 she spent just under two weeks in a German hospital for pain management.



In April and May 2011 she had further treatment in Germany for the pain. Some
of the injuries she suffered after the accident, neck and shoulder pains and pain in
her stomach, resolved whilst she was in Germany.

58. Article 15 of Rome II makes it clear that the applicable law determined by its
provisions applies not only to liability but also to:

“15(c) the existence, the nature and the assessment of damage or the remedy
claimed.”

Whilst recital (33) states that when quantifying damages for personal injury in
road traffic accident cases all the relevant actual circumstances of the Claimant
including actual losses and costs of after-care should be taken into account by the
court determining the claim of a person who suffered the accident in a State other
than that where they were habitually resident, as Sir Robert Nelson observed at
paragraph 78 of Stylianou, the recital cannot override the terms of Article 4.

59. In my judgment “all the circumstances” of the case relevant to determining
whether a tort is manifestly more closely connected with country B than country A
can include where the greater part of loss and damage is suffered. Where, as in
this case, causation and quantum of loss are in issue, at this stage the location of
the preponderance of loss may be difficult to ascertain. However, weight is to be
given to the assertion by the Claimant that she continued to suffer pain after she
and her husband returned to England in June 2011. She attended a pain clinic in
Oxford and received treatment. She states that as a result of her pain and the
effects of the accident she had become depressed. The continuing pain and
suffering and medical treatment is a factor connecting the tort with England. So
is the contention that loss of earnings has been and will be suffered in England.

60. The vehicle driven by the First Defendant was insured and registered in
England. Whilst a factor to be taken into account, as was observed in Harding at
paragraph 18, where the motor vehicle involved in the accident was insured is not
a strong connecting factor. Nor is where the vehicle was registered.

61. In Stylianou, Sir Robert Nelson considered that the continued and active
pursuit of proceedings in Western Australia was an important factor to take into
consideration under Article 4(3). The pursuit of proceedings by the Claimant in
the English courts is taken into account in this case, however it is not a strong



connecting factor. The choice of forum does not determine the law of the tort.

62. Factors weighing against displacement of German law as the applicable law of
the tort by reason of Article 4(1) are that the road traffic accident caused by the
negligence of the First Defendant took place in Germany. The Claimant sustained
her injury in Germany. At the time of the accident both the Claimant and the First
Defendant were habitually resident there. The Claimant had lived in Germany for
about eight and a half years and remained living there for eighteen months after
the accident.

63. Under Article 4(3) the court must be satisfied that the tort is manifestly more
closely connected with English law than German law. Article 4(3) places a high
hurdle in the path of a party seeking to displace the law indicated by Article 4(1)
or 4(2). Taking into account all the circumstances, the relevant factors do not
indicate a manifestly closer connection of the tort with England than with
Germany. The law indicated by Article 4(1) is not displaced by Article 4(3). The
law applicable to the claim in tort is therefore German law.”

A discussion of the case can be found here.
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