Latest Issue of “Praxis des
Internationalen Privat- und
Verfahrensrechts” (5/2013)

Recently, the September/October issue of the German law journal “Praxis des
Internationalen Privat- und Verfahrensrechts” (IPRax) was published.

» Robert Magnus: “Choice of court agreements in succession law”

The EU Regulation on jurisdiction, applicable law, recognition and enforcement
of decisions and authentic instruments in matters of succession and the
creation of a European Certificate of Succession (Succession Regulation), most
recently adopted by the European Parliament and the Council of the European
Union introduces the possibility for parties of a probate dispute to conclude a
jurisdiction agreement. This article compares the new rules on jurisdiction
agreements with the current legal situation in Germany, where such
agreements in succession matters have not been much in use. As the
Succession Regulation is for several reasons rather unsatisfactory the article
further discusses more convincing alternatives (e.g. prorogation by the
deceased in testamentary dispositions, arbitration agreements).

» Maximilian Efer: “The adoption of more far-reaching formal
requirements by the EU Member States under the Hague Protocol on the
Law applicable to Maintenance Obligations”

Art. 15 of Regulation (EC) No 4/2009 refers to the Hague Protocol of 2007 for
the determination of the law applicable to maintenance obligations. The
Protocol was ratified by the EU as a “Regional Economic Integration
Organisation”. The formal requirements in Art. 7 (2) and Art. 8 (2) of the
Protocol have to be considered as minimum standards. In order to protect the
weaker party from a hasty and heedless choice of applicable law on
maintenance obligations, the choice-of-law agreement should from this
perspective be recorded in an authentic instrument. In his essay, EfSer
illustrates that neither public international law nor European Union law prevent
the EU Member States from adopting more farreaching formal requirements.
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» Herbert Roth: “Der Einwand der Nichtzustellung des
verfahrenseinleitenden Schriftstucks (Art. 34 Nr. 2, 54 EuGVVO) und die
Anforderungen an Versaumnisurteile im Lichte des Art. 34 Nr. 1
EuGVVO” - the English abstract reads as follows:

The European Court of Justice has correctly decided, that the Court of the
Member State in which enforcement is sought may lawfully review the effective
delivery of the initial trial document even if the exact date of service is specified
in the certificate referred in Article 54 of the COUNCIL REGULATION (EC) No
44/2001 of 22 December 2000 on jurisdiction and the recognition and
enforcement of judgements in civil and commercial matters. The Court also
held convincingly, that the recognition and therefore enforcement of a default
judgement is normally not manifestly contrary to public policy in the sense of
Article 34 No 1 of the Council Regulation 44/2001 despite the fact that the
default judgement itself does not provide any legal reasoning. Exceptions are
necessary if the defendant had no effective remedy against the decision in the
Member State of origin.

= Jorg Pirrung: “Procedural conditions for compulsory placement of a
child at risk of suicide in a secure care institution in another EU Member
State”

Judgment and View in case S.C. clarify important questions of judicial
cooperation within the EU in child protection matters. According to the EC]J, a
judgment ordering compulsory placement of a 17 year old child in a secure care
institution in another Member State according to Article 56 of the Brussels Ila
regulation N[] 2201/2003 must, before its enforcement there against the will of
the child, be declared to be enforceable/registered in that State. Appeals
brought against such a registration do not have suspensive effect. Further
activity of the EU and/or national legislators should ensure, by developing
concrete rules, that the decision of the court of the requested State on the
application for such a declaration of enforceability shall be made with
particular expedition. Though there may be differences of opinion as to certain
aspects regarding the answer given by the EC]J in point 3 of the operative part
of its decision, - one might have preferred the way via enforcement of a
provisional protective measure taken, on the basis of the recognition of the
decision of the State of origin, by the State requested, such as the English



decision of 24 February 2012 - the outcome of the procedure confirms the
general impression that the ECJ has developed an effective way of
interpretation and application of the regulation. After the entry into force for 25
EU States of the Hague Convention of 19 October 1996 on the Protection of
Children, courts in EU States should, as far as possible, try to apply the EU
regulation in conformity with the principles of this international treaty.

» Urs Peter Gruber: “Die perpetuatio fori im Spannungsfeld von EuEheVO
und den Haager Kinderschutzabkommen” - the English abstract reads as
follows:

In a case on the visiting rights of one parent to see the children in the custody
of the other parent, the OLG Stuttgart was confronted with an intricate
question of jurisdiction. Right after the commencement of the trial in Germany,
the child had moved from Germany to Turkey and had acquired a new habitual
residence there. The court had to decide whether this change of habitual
residence was of relevance for its jurisdiction.

Pursuant to the Brussels Ila Regulation, which adheres to the principle of
“perpetuatio fori”, such a change does not affect jurisdiction of the court seised.
However pursuant to the Convention of 5 October 1961 Concerning the Powers
of Authorities and the Law Applicable in Respect of the Protection of Infants, in
such a case, jurisdiction shifts automatically to the state in which the new
habitual residence of the child is located.

Therefore, the OLG Stuttgart had to decide whether jurisdiction was governed
by the Brussels Ila Regulation or rather by the above mentioned convention on
the protection of minors which both Germany and Turkey are parties of. The
OLG Stuttgart held that when defining the exact scope of application of the
Brussels Ila Regulation, one should consider the rights and obligations of
member states arising from agreements with non-member states. Therefore, in
the case at hand, the court held that the jurisdictional issue was not governed
by the Brussels Ila Regulation; in order to ensure that Germany complied with
its contractual duties in relation to Turkey, it applied the convention on the
protection of minors. Consequently, it declined jurisdiction in favour of the
competent Turkish courts.



» Fritz Sturm: “Handschuhehe und Selbstbestimmung” - the English
abstract reads as follows:

For centuries, the aristocracy used proxy marriages to anticipate the ceremony
before the bride and the groom had met. Today proxy marriages are utilized for
immigration purposes.

In many countries, such as Germany, Austria, Switzerland and the UK, this form
of marriage is not permitted. Nevertheless, those countries recognize proxy
marriages performed in a state where such marriages are permitted, if the
representative has been given precise instructions. The US also apply the lex
loci celebrationis, whereas French conflict of laws always requires the physical
presence of the French spouse (Art. 146-1 C.civ.).

It is interesting to note that in cases where the representative did not receive
precise instructions, certain German judges refer to the ordre public. Indeed,
the prevailing German doctrine refuses to view the question of the validity of a
marriage solemnised by a representative with such unlimited power as a
question of form, but sees it as a problem of substantive validity, and infers
from the lack of the spouses’ consent that such a marriage is null and void
according to Art. 13 EGBGB.

However, as this paper shows, the prevailing doctrine has to be rejected in this
respect. It goes astray as it does not reflect the fact that a marriage concluded
through a representative authorized to independently choose the bride or
groom himself may in fact later be approved by the spouse represented by him.
This power of approval has to be qualified as a question of form and is therefore
subject to the lex loci celebrationis.

An additional argument against this doctrine is that, if the representative has
the aforementioned freedom of choice, Art. 13 EGBGB does not lead to a void
marriage, but to a relationship which can only be dissolved by divorce.

= Carl Friedrich Nordmeier: “Estates without a Claimant in Private
International Law - Hidden Renvoi, § 29 Austrian PILC and Art. 33 EU
Succession Regulation”

According to § 1936 German Civil Code, estates without a claimant are



inherited by the State, whereas § 760 Austrian Civil Code provides a right to
escheat for assets located in Austria. In addition, § 29 Austrian Code of Private
International Law (PILC) determines the lex rei sitae as applicable, including
the question if there are heirs. The same is true for laws that do not have a rule
corresponding to § 29 PILC but contain hidden renvois. Art. 33 of the new
European Succession Regulation (ESR) solves the problem of how to treat
estates without a claimant in transborder cases only partially. It is
recommended to apply the lex rei sitae in conflict cases not covered by the rule.
Art. 33 ESR is applicable if only a part of the estate remains without claimant or
if assets are located in third countries. Sufficient protection for creditors of the
estate is granted as long as they are entitled to seek satisfaction of the assets
which a State appropriates. Overall, § 29 PILC provides a better solution for
dealing with estates without a claimant than Art. 33 ESR.

» Dieter Henrich: “Familienrechtliche Vorfragen fur die
Nebenklageberechtigung in einem Strafverfahren”

» Mathias Reimann: “The End of Human Rights Litigation in US Courts?
The Impact of Kiobel v. Royal Dutch Petroleum Co., 569 U.S. — (2013)”

For three decades, the Alien Tort Claims Act provided non-US citizens with a
jurisdictional basis to bring (private) tort actions in US federal courts for
violations of international human rights norms against alleged perpetrators,
both foreign and domestic. Especially suits against multinational corporations
for aiding and abetting human rights violations committed by governments in
developing countries against the local population had become numerous and
turned into a major irritant in boardrooms and government offices.

In a landmark decision announced in April of 2013, the US Supreme Court
decided that the Alien Tort Claims Act does not apply extraterritorially. Since
virtually all cases brought by aliens arose and arise from acts committed
outside of the United States, at first glance it seems that the Court has
rendered the lower courts’ extensive 30-year jurisprudence under the statute
all but moot. This is a major victory in particular for multinational corporate
defendants as well as a major defeat for human rights protection in US courts.

Yet, it is far from clear whether the decision really amounts to a death sentence
for tort-based human rights litigation in US courts. The split decision may leave



room for some claims under the statute, e.q., if the acts were planned or
knowingly tolerated by an American defendant on US soil. It also does not
affect claims under the (more narrowly drafted) Torture Victim Protection Act
of 1991, nor does it bar actions brought in the state courts under domestic
(instead of international) law. Last, but not least, the decision cannot destroy
the lasting legacy of the case law under the Alien Tort Claims Act which not
only generated important decisions in international law but also increased the
awareness of the human rights implications of foreign investment.

- Wolfgang Winter: “Einschrankung des extraterritorialen
Anwendungsbereichs des Alien Tort Statute” - the English abstract reads
as follows:

On April 17, 2013 the U.S. Supreme Court issued its decision in Kiobel et al. v.
Royal Dutch Petroleum et al. regarding the extraterritorial scope of the Alien
Tort Statute, a provision dated 1789. The Court unanimously dismissed the
complaint, filed by Nigerian citizens residing in the United States, alleging that
the defendant non-U.S. companies aided and abetted the Nigerian Government
in committing violations of the law of nations in Nigeria. The Court’s majority
applied the rule of presumption against extraterritoriality to claims under the
Alien Tort Statute and found that this presumption was not rebutted by the text,
history, or purpose of the Alien Tort Statute. The minority vote required a nexus
to the United States which did not exist in the present case.

The decision has to be applauded. It continues a recent development of U.S.
Supreme Court decisions, avoids friction with the sovereignty of other nations,
provides legal certainty and is in line with the historical context of the Alien
Tort Statute.

= Ulrich Spellenberg: “Consequences of incapacity to the validity of
contract and set-off”

The judgment of the Austrian Supreme Court could have been an opportunity
for the Court to rule on two major questions of private international and
procedural law which are much discussed in Germany and much less in Austria,
namely what law to apply on the consequences of incapacity to contract and
whether international jurisdiction is necessary to plead a set-off. Unfortunately



the Court left the first one open, as it could, and did not even mention the
second. Nevertheless, the judgment suggests remarks on these problems as
well in Austrian as in German law.

= Leonid Shmatenko: “Die Auslegung des anerkennungsrechtlichen ordre
public in der Ukraine” - the English abstract reads as follows:

The rather undefined legal term of ,public policy” leads to a great legal
uncertainty in the Ukrainian jurisprudence and jeopardizes the recognition and
enforcement of arbitral awards. By taking a clear position upon what falls under
the public order and what not, the newest decision of the Ukrainian High
Specialized Court on Civil and Criminal Cases is somewhat revolutionary. Even
though it does still not provide a clear definition of the former, it provides a
first glimpse of hope that someday Ukrainian courts may find one and thus,
guarantee legal certainty for the recognition and enforcement of foreign
arbitral awards and lead to an arbitration friendly environment.

» Sebastian Krebber: “The application of the posting-directive: Conflict of
Laws, Fundamental Freedoms and Assignment of the Tasks among the
Competent Courts”

The decision of the OGH deals with the application of the posting-directive in
the country of reception and reveals how uncertain the handling of the directive
still is, because it duplicates employment conditions: on the one hand, the
employment conditions of the law applicable to the employment contract and,
on the other hand, the employment conditions of the law of the country of
reception. The article attempts to show that the relationship between the
general legal theory of the law of fundamental freedoms and the posting
directive developed in Laval, Riuffert and above all in Commission/Luxembourg
makes it possible to view the posting directive as a legal instrument whose only
task is to secure the application of the employment conditions of the country of
reception as set out in Art. 3 of the directive. Thus, the subject of the
proceedings of the court in the country of reception with jurisdiction under Art.
6 of the posting-directive is limited to the enforcement of Art. 3 of the directive.
The issues of the law of fundamental freedoms, conflict of laws and substantial
law raised by the duplication of employment conditions are to be dealt with by
the courts of general jurisdiction of Art. 18 et seq. Brussel I regulation.



» Reinhold Geimer: “The Registrability of a Real Estate Purchase
Agreement Established by a German Notary with the Spanish Land
Register - A Comment on Tribunal Supremo, 19/06/2012 - 489/2007”

The Spanish Supreme Court confirmed that registrations of ownership with the

Spanish land register may be based on authentic instruments drawn up by
German civil law notaries. In spite of some (misleading) comments on European
law, the judgment heavily relies on specific provisions of Spanish law on the
access of foreign instruments to the Spanish land register. According to the
Spanish Supreme Court, any authentic instrument of foreign origin producing
the same evidentiary effects as a Spanish authentic instrument can be
registered with the land register. This result reflects current Spanish practice
and is due to the effects of registration: registration in the Spanish land register
is not needed to establish ownership, but only entails bona-fide effects. This is
why the Spanish Supreme Court decision has no effects on German practice
where registration is needed to complete the transfer of ownership. As a result,
German register law makes a distinction between evidentiary effects of
authentic instruments and substantive law requirements they have to meet.
This distinction does not contravene European law as solely the Member States
are competent to determine the rules according to which ownership is
transferred.

= Burkhard Hess: “Das Kiobel-Urteil des US Supreme Court und die
Zukunft der Human Rights Litigation - Tagung am MPI Luxemburg”

» Erik Jayme/Carl Zimmer: “Die Kodifikation lusophoner Privatrechte -
Zum 100. Geburtstag von Anténio Ferrer Correia”

= Deniz Deren/Lena Krause/Tobias Lutzi: “Symposium anlasslich der
100. Wiederkehr des Geburtstags von Gerhard Kegel und der 80.
Wiederkehr des Geburtstags von Alexander Luderitz vom 1.12.2012 in
Koln”

» Jens Heinig: “Die Wahl auslandischen Rechts im Familien- und Erbrecht”



