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Collective redress is a cost-sharing and procedure-consolidating mechanism. In
the area of consumer litigation, it is introduced primarily to compensate the
weakness of expensive and time-consuming court proceedings in small claims in
order to increase consumers’ access to justice. Consumer contractual claims
are  characterised  as  of  small  value,  which  largely  discourages  individual
consumers  from  resorting  to  judicial  action  to  protect  their  legal  rights.
Collective  redress  combines  separate  consumer  claims  against  the  same
defendant  based on the  similar  circumstances  into  one single  action.  It  is
helpful  to  resolve the litigation difficulty,  to  promote consumers’  access to
redress and to improve good commercial performance. A recent survey shows
76% of European consumers would be more willing to defend their rights in
court if  they could join other consumers.  It  is  also believed that collective
redress could offer businesses an opportunity to resolve an issue once rather
than having repeated proceedings.

The concept of collective redress is not new. Some common law countries, such
as US, Canada and Australia have already established mature and widely used
‘class action’ mechanism, which enables one or more individuals to bring an
action  on  behalf  of  putative  claimants  against  the  same  defendant.  Each
putative claimant is presumed to consent being presented in the action and
being bound by the judicial decision, unless he actively gives notice to opt out.
The US-style class action does not exist in Europe, though the revised versions
with similar elements exist in the Netherland and Sweden. Currently, thirteen
Member  States  have  adopted  collective  redress  mechanisms  for  consumer
claims.  Although  practices  in  these  countries  vary  largely,  they  could  be
generally categorised into three groups: (1) group action, where exactly defined
claimants  bring  actions  in  one  procedure  to  enforce  their  similar  claims
together.  Each group litigant is a party in the litigation; (2) representative
action, where an organisation, an authority or an individual brings actions on
behalf of a group of individuals, who are not the real party of the litigation; (3)
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test case procedure, under which mass individual claims are filed, and a leading
decision is given to one case, which decides the common factual and legal
issues of similar legal actions, and serves as an example for other similar cases.

Collective  redress  in  Europe  is  at  an  experimental  stage  and  the  existing
collective redress mechanisms in most Member States are largely domestic
tools, the effect of which is primarily limited to domestic claims. There is no
common standard in the EU as to the functioning and regulation of collective
actions. With the consumer-oriented culture, increasing consumers’ access to
justice  has  attracted  much  attention.  In  its  Consumer  Policy  Strategy  for
2007-2013, the European Commission announced that it would consider the
feasibility  of  an EU initiative  on collective  action in  protecting consumers’
access to justice. In November 2008, the European Commission has published a
Green Paper on Consumer Collective Redress, which provides four proposals
for the possible development of consumer collective redress in Europe, two of
which  might  be  of  particular  interest  to  conflicts  lawyers:  (1)  to  require
Member  States  having  a  collective  redress  mechanism  to  open  up  the
mechanism to consumers from other Member States (option 2 of the Green
Paper), and (2) to initiate a non-binding or binding EU measure to ensure that a
collective redress judicial mechanism exists in all Member States (option 4).
The European Commission specifically points out that these two options with
clear cross-border features could generate conflict of laws difficulties.

This research focuses on the jurisdiction problems in cross-border collective
redress in Europe. The European jurisdiction rules have two characteristics:
firstly,  protective  jurisdiction  is  available  for  consumer  contractual  claims.
Section 4 of the Brussels I Regulation provides that if a contract falls within the
protective scope, a consumer is always entitled to sue a business defendant in
the consumer’s  domicile.  This  approach is  incompatible  with the nature of
cross-border  collective  redress,  where  consumers  may come from different
Member States. Secondly, special jurisdiction rules are designed according to
the ‘classification’ of the claim. There is no special jurisdiction rule designated
for  the  ‘collective  redress’  (Art  6  concerns  multiple  defendants  instead  of
multiple  claimants)  and it  is  necessary to  see whether any of  the existing
jurisdiction provisions can be properly applicable to a collective action.

These characteristics determine the difficulties to apply the Brussels rules in
cross-border collective redress. In a representative action, the representative



individual(s)  or  association  brings  the  lawsuit  on  behalf  of  all  represented
consumers, where the real litigating party is the representative instead of the
represented consumers. If the protective jurisdiction does not apply, one needs
to study whether the action is a matter relating to contract under Art 5(1).
There is no doubt that each putative claimant that has been represented has a
contractual claim, but should Article 5(1) require the existence of a contractual
claim between the ‘litigating parties?’ Even if the group action is classified as a
matter relating to contract, applying the jurisdiction rules of Article 5(1) can be
difficult in a representative action where the goods are delivered to, or services
are provided for, consumers domiciled in different Member States.

In group action or test case procedure, each consumer is the real litigant and
could individually enforce the decision. Since the Brussels I Regulation does not
provide specific jurisdiction rules for these mechanisms, it is necessary for a
court to consider jurisdiction over the claim of each consumer in the collective
action.  A  consumer  in  a  contract  that  falls  within  the  scope  of  protective
jurisdiction is entitled to sue a business defendant either in the court of the
defendant’s domicile or in the court of the consumer’s domicile. According to
this rule, where the consumers are domiciled in more than on Member State,
only the courts of the defendant’s domicile could have jurisdiction. The courts
of any one of the consumers’ domicile can only hear the action brought by the
claimant consumer who has his domicile within this country.

It  is  concluded that  under  the  current  Brussels  I  Regulation,  cross-border
consumer collective redress can only be brought in the court of a defendant’s
domicile,  unless  all  the  consumers  are  domiciled  in  one  Member  State.
However, it does not mean that the current approach is definitely a barrier to
cross-border collective redress. On one hand, it brings disadvantages to those
consumers domiciled in a country where very few consumers have transactions
with the business and it prevents collective action from being brought where a
business’s commercial activities are spreading over many Member States and
the number of consumers in each State is not high. On the other hand, it brings
certainty to business defendants, especially small and medium sized companies,
and reduces litigation costs. The research will continue to analyse the socio-
economic impact of the current jurisdiction rule, and to consider whether it is
necessary to reform the Brussels I  Regulation by introducing an innovative
provision specifically for collective redress.
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