
Draft  Withdrawal  Agreement,
Continued
It is not quite orthodox to follow on oneself’s post, but I decided to make it as
a short answer to some emails I got since yesterday. I do not know why Article 63
has not been agreed upon, although if I had to bet I would say: too complicated a
provision. There is much too much in there, in a much too synthetic form; per se
this does not necessarily lead to a bad outcome , but here… it looks like, rather.
Just  an  example:  Article  63  refers  sometimes  to  provisions,  some  other  to
Chapters,  and  some to  complete  Regulations.  Does  it  mean  that  “provisions
regarding  jurisdiction”  are  just  the  grounds  for  jurisdiction,  without  the  lis
pendens rules (for instance), although they are in the same Chapter of Brussels I
bis?

One may also wonder why a separate rule on the assessment of the legal force
of agreements of jurisdiction or choice of court agreements concluded before the
end  of  the  transition  period  in  civil  and  commercial  matters  (Regulation
1215/2912)  and  maintenance  (Regulation  4/2009):  does  the  reference
to “provisions regarding jurisdiction” not cover them already? Indeed, it may just
be a reminder for the sake of clarity; but taken literally it could lead to some
weird conclusions, such as the Brussels I Regulation taken preference over the
2005 Hague Convention “in the United Kingdom, as well as in the Member States
in situations involving the United Kingdom”, whatever these may be. Of course I
do not believe this is correct.

At any rate, for me the most complicated issue lies with the Draft Withdrawal
Agreement provisions regarding time. As I already explained yesterday, according
to Article 168 “Parts Two and Three, with the exception of Articles 17a, 30(1), 40,
and 92(1), as well as Title I of Part Six and Articles 162, 163 and 164, shall apply
as from the end of the transition period”, fixed for December 31st, 2020 (Article
121). In the meantime, ex Article 122, Union Law applies, in its entirety (for no
exception is made affecting Title VI of Part Three). What are the consequences?
Following  an  email  exchange  with  Prof.  Heredia,  Universidad  Autónoma  de
Madrid, let’s imagine the case of independent territorial insolvency proceedings –
Article 3.2 Regulation 2015/848: if  opened before December 31st,  2020, they
shall be subject to the Insolvency Regulation. If main proceedings are opened
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before that date as well, the territorial independent proceedings shall become
secondary insolvency proceedings – Article 3.4 Insolvency Regulation. If the main
proceedings happen to be opened on January 2nd, 2021, they shall not – Article
63.4  c)  combined  with  Article  168  Draft  Withdrawal  Agreement  (I  am  still
discussing Articles 122 and 168 with Prof. Heredia).

Another not so easy task is to explain Article 63.1 in the light of Articles 122 and
168. The assessment of jurisdiction for a contractual claim filed before the end of
the transition period will  be made according to Union Law, if  jurisdiction is
contested or examined ex officio before December 31st, 2020; and according  to
the provisions regarding jurisdiction of Regulation 1215/2012 (or the applicable
one, depending on the subject matter, see Article 63.1 b, c, d) Draft Withdrawal
Agreement, if it -the assessment- happens later. Here my question would be, what
situations does the author of the Draft have in mind? Does Article 63.1 set up a
kind of perpetuatio iurisdictionis rule, so as to ensure that the same rules will
apply when jurisdiction is contested at the first instance before the end of the
transition period, and on appeal afterwards (or even only afterwards, where it is
possible)? Or is it a rule to be applied at the stage of recognition and enforcement
where the application therefor is presented after the end of the transition period
(but wouldn’t this fall under the scope of Article 63.3)?

That is all for now – was not a short answer, after all, and certainly not the end of
it.

(Addenda:   as  for  the UK,  on 13 July  2017,  the Government  introduced the
Withdrawal Bill to the House of Commons. On 17 January 2018, the Bill was given
a Third Reading and passed through the House of Commons. Full text of the Bill
as introduced and further versions of the Bill as it is reprinted to incorporate
amendments  (proposals  for  change)  made  during  its  passage  through
Parliament are available here.  The Bill aims at converting existing direct EU law,
including EU regulations and directly effective decisions, as it applies in the UK at
the date of exit, into domestic law.)
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