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In the recent issue of the Netherlands International Law
Review (NILR) three articles on private international law
issues were published.
Peter Mankowski (The European World of Insolvency Tourism:
Renewed, But Still Brave?, NILR 2017/1, p. 95-114) discusses
the cross border insolvency tourism under the Insolvency
Regulation. He also pays attention to the upcoming changes
after Brexit to the Recast Insolvency Regulation.
The abstract of his article reads:
“Insolvency tourism and COMI migration have become key
features in modern European international insolvency law.
Fostered, in particular, by the ingenuity of the English
insolvency industry. Yet it has not gone unanswered. The
Recast European Insolvency Regulation introduces a not
insignificant number of counter-measures as well as an
antidote in the shape of a look-back period. Furthermore, as a
prospective aftermath of Brexit, the race is on once more in
the field of pre-insolvency restructuring measures.”

Marek Zilinsky (Mutual Trust and Cross-Border Enforcement of
Judgments in Civil Matters in the EU: Does the Step-by-Step
Approach Work?, NILR 2017/1, p. 116-139)
deals with the
question on the implementation of the principle of mutual
trust in different EU instruments in the field of cross border
recognition and enforcement of judgments. He points out that
the EU legislator has chosen different approaches for
implementation.

Special

attention

is

paid

to

three

instruments: the Brussels I Regulation Recast, the Brussels
IIbis Regulation and the Maintenance Regulation.
The abstract of this article reads:
“Mutual trust is one of the cornerstones of cooperation in the
field of European Union private international law. Based on
this principle the rules on the cross-border recognition and
enforcement of judgments in the European Union are still
subject to simplification. The step-by-step approach of the
implementation of this principle led to the abolition of the
exequatur, often accompanied by a partial harmonization of
enforcement law to improve and support the smooth working of
cross-border enforcement without exequatur. In this regard, it
seems that the Member States still want to have control over
the ‘import’ of judgments which results in maintaining the
ground for non-recognition and the possibility of relying on
them in the Member State of enforcement. This article
considers the implementation of the principle of mutual
recognition in three areas of justice: civil and commercial
matters, family law and maintenance. In these areas the
European Union legislator has chosen three different
approaches for the implementation of this principle.”

Jacobien

Rutgers

(NILR

2017/1,

p.

163-175)

discusses

the VKI/Amazon Case of the European Court of Justice (Case
C-191/15) where the Court gave its interpretation of Art 6(1)
of the Rome II regulation and Art 6(1) Rome I Regulation in a
procedure started by a consumer organization based on
allegedly unfair terms in general terms and conditions of the
seller.
The abstract to this article reads:
“In Amazon the CJEU decided which conflict rules applied to a
claim in collective proceedings that was initiated by a
consumer organization to prohibit allegedly unfair terms

contained in the general terms and conditions of a seller. The
terms were used in electronic b2c contracts, where the seller
targeted consumers in their home country. The CJEU
distinguished between the conflict rule concerning collective
action, Article 6(1) Rome II, and the conflict rule concerning
the fairness of the term, Article 6(2) Rome I. In addition,
the CJEU introduced a new test to assess the fairness of a
choice-of-law term under Directive 93/13 on unfair contract
terms. In the note, it is argued that the CJEU’s distinction
between those two conflict rules is unnecessary and that the
test that the CJEU formulated to assess whether a choice-oflaw term is unfair, is less favourable to the consumer than
the tests formulated in prior decisions.”

The text of the articles is free available on the website of
the publisher of the Netherlands International Review.
Thanks go to Marek Zilinsky for providing the above-noted
abstracts.

