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By Stephan Walter, Research Fellow at the Research Center for Transnational Commercial
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In response to the United Kingdom'’s intention to leave the jurisdiction of the
Court of Justice of the European Union after Brexit (see in this respect the policy
paper on providing a cross-border civil judicial cooperation framework issued by
the Department for Exiting the European Union), Carl Baudenbacher, the
President of the Court of the European Free Trade Association (EFTA), has just
published an interesting article which advocates that the United Kingdom could
use his court to resolve disputes. According to him, the relationship of the EFTA
Court and the CJEU is based on judicial dialogue. On the one hand, the EFTA
Court as a rule follows relevant case law of the CJEU. On the other hand, the
CJEU usually follows EFTA Court case law, both explicitly and implicitly. In case
of a conflict between the two courts, the EFTA Court is, in his opinion, not easily
“outgunned” by the CJEU. By contrast, he highlights that the EFTA Court has
gone its own way on essential questions of European single market law.
Nonetheless, he argues that the case law of the EFTA Court and the CJEU must
develop in a homogeneous way.

The article can be found here.
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