
Article on special jurisdiction in IP
matters, including a comment on
Coty

The previously reported CJEU decision in Coty Germany GmbH v. First Note
Perfumes NV, concerning the infringement of the rights in the 3D Community

trade mark, unlawful comparative advertising and unfair imitation, is the subject
of  a  comment  by  Prof.  Annette  Kur,  in  her  article  Durchsetzung
gemeinschaftsweiter Schutz-rechte: Internationale Zuständigkeit und an-
wendbares Recht, fortcomming in GRUR Int., Issue 7/8, 2014.

Her criticism is primarily addressing the answer to the first question in which the
CJEU reiterated that jurisdiction under Article 93(5) of CTM Regulation may be
established solely in favour of CTM courts in the MS in which the defendant
committed the alleged unlawful act. This is because she finds an interpretation of
the provision contrary to the principle of territoriality of intellectual property
rights, both national and unitary. She explains that the effect of this principle is
absence  of  any  possibility  that  there  might  be  a  single  infringement  of  an
intellectual property right with the event causing damage in one country, and the
damage occurring in another. In such a situation there would be two distinct acts
of infringement, one in each of the countries. Kur qualifies the CJEU reasoning as
a fundamental  misunderstanding of  the structural  features of  the intellectual
property law that distinguish it from other areas of tort law.
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