Report of European Parliament on
Future Choice of Law Rule for
Privacy and Personality Rights

On May 2nd, 2012, the Committee on Legal Affairs of the European Parliament
has issued its final Report on with recommendations to the Commission on the
amendment of Regulation (EC) No 864/2007 on the law applicable to non-
contractual obligations (Rome II) (the previous draft is available here). The Report
includes a Motion for a European Parliament Resolution which advocates the
following addition to the Regulation:

Recital 32a

This Regulation does not prevent Member States from applying their
constitutional rules relating to freedom of the press and freedom of expression
in the media. In particular, the application of a provision of the law designated
by this Regulation which would have the effect of significantly restricting the
scope of those constitutional rules may, depending on the circumstances of the
case and the legal order of the Member State of the court seised, be regarded
as being contrary to the public policy (ordre public) of the forum.

Article 5a
Privacy and rights relating to personality

1. The law applicable to a non-contractual obligation arising out of a violation of
privacy or rights relating to the personality, including defamation, shall be the
law of the country in which the most significant element or elements of the loss
or damage occur or are likely to occur.

2. However, the law applicable shall be the law of the country in which the
defendant is habitually resident if he or she could not reasonably have foreseen
substantial consequences of his or her act occurring in the country designated
by paragraph 1.

3. Where the violation is caused by the publication of printed matter or by a
broadcast, the country in which the most significant element or elements of the
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damage occur or are likely to occur shall be deemed to be the country to which
the publication or broadcasting service is principally directed or, if this is not
apparent, the country in which editorial control is exercised, and that country’s
law shall be applicable. The country to which the publication or broadcast is
directed shall be determined in particular by the language of the publication or
broadcast or by sales or audience size in a given country as a proportion of total
sales or audience size or by a combination of those factors.

4. The law applicable to the right of reply or equivalent measures and to any
preventive measures or prohibitory injunctions against a publisher or
broadcaster regarding the content of a publication or broadcast and regarding
the violation of privacy or of rights relating to the personality resulting from the
handling of personal data shall be the law of the country in which the publisher,
broadcaster or handler has its habitual residence.

Many thanks to Jan von Hein for the tip-off.



