
Hess:  Remarks  on  Case
C-491/10PPU  –  Andrea  Aguirre
Pelz
We are grateful to Professor Burkhard Hess  (Heidelberg) for the following
remarks on the German preliminary reference in case C- 491/10 PPU (Andrea
Aguirre Pelz):

Mutual Recognition and Fundamental Rights

Case C-491/10PPU – Andrea Aguirre Pelz

An important preliminary reference has recently reached the ECJ’s dockets: In the
case C-491/10PPU the Higher Regional Court of Celle referred to Luxemburg the
following questions:

Where the judgment to be enforced issued in the Member State of origin1.
contains a serious infringement of fundamental rights, does the court of
the Member State of enforcement exceptionally itself enjoy a power to
examine the matter, pursuant to an interpretation of Article 42 of the

Brussels IIbis Regulation in conformity with the Charter on Fundamental
Rights?
Is  the  court  of  the  Member  State  of  enforcement  obliged to  enforce2.
notwithstanding the fact that, according to the case-file, the certificate
issued by the court of the Member State of origin under Article 42 of the

Brussels IIbis Regulation is clearly inaccurate?

The case addresses fundamental issues of mutual recognition and of mutual trust.
As  most  of  the  readers  of  conflict  of  laws  are  certainly  aware  of,  the  EU-
Commission is going to publish its proposals for the amendment of the Regulation
Brussels I in the course of this week (on Wednesday). The enlargement of mutual
recognition within the Regulation will certainly be one of the core proposals. The
ECJ’s decision in Andrea Aguirre Pelz will undoubtedly influence the discussion
on the abolition of exequatur proceedings and the (general) implementation of the
principle of mutual recognition under the Regulation Brussels I.
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The facts and the legal issues of the case

In this case, a Spanish-German couple which had resided near Bilbao separated in
2007. Their (then) eight years old daughter stayed with the mother; both spouses
applied  for  divorce  at  the  Spanish  court  and  sought  the  sole  parental
responsibility for their daughter. In May 2008, the Spanish court transferred the
custody to the father and the daughter temporarily moved to the father. The
mother returned to Germany. However, after a holiday visit to her mother in
summer 2008, Andrea did not return to Spain. The father immediately sought her

return to Spain and the 5th court for family matters in Bilbao ordered that Andrea
was generally  forbidden to  leave Spanish soil.[1]  An order  for  the return of
Andrea of the same day was not recognized under the Hague Child Abduction
Convention in Germany, after Andrea had been heard by the German family court
and strongly opposed to her return.[2] In December 2009, the Spanish court gave
a judgment on the merits and transferred the custody to the father. The court did
not  personally  hear  the  mother  and  the  daughter,  although  both  had  been
summoned, but did not appear in the hearing.[3] However, the Spanish judge had
denied the mother’s request for granting safe conduct and had not accepted the
proposal  of  her  lawyer  to  hear  Andrea by  video-conference.[4]  The Court  of
Appeal of Biskaya dismissed the mother’s appeal in April 2010 which was based
on the insufficient hearing of the child.

Some weeks earlier, in February 2010, the 5th family court of Bilbao had issued a
certificate under Article 42 of the Regulation ordering the immediate return of

Andrea to her father. According to Article 11 (8) of the Regulation Brussels IIbis,
German family courts must immediately enforce the return order of the Spanish
court without any recognition proceedings.[5] Nevertheless, the mother filed a
new action in the (competent) German family court seeking a declaration that the
Spanish decision was unenforceable in Germany, because Andrea and her mother
had not been personally  heard by the Spanish judge.  On appeal,  the Higher
Regional  Court  of  Celle  referred  to  the  ECJ  (under  Article  267  TFEU)  the
questions whether it was obliged to enforce the Spanish decision ordering the
return of the child of ten years although the child had not get a personal hearing
at the court of origin and whether it was bound by a form which seemed to be
filled in incorrectly.

According to the referring court, the Spanish court had not sufficiently respected
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the child’s right to be heard – a right which shall protect her family relations and
procedural  situation  under  Articles  24  and 47  of  the  CFR.  The  necessity  of
hearing the child and the parent is equally expressed by Article 42 (2) of the
Regulation. However, the German court asked the ECJ whether a serious violation
of human rights (as guaranteed by the Charta) entails the need of reviewing a
judgment of another Member State even in the context of mutual recognition. If
the answer of the ECJ is positive, the abolition of exequatur and of the public
policy clause (which directly refers to fundamental rights) by Article 42 of the
Regulation Brussels will be modified (or even reversed). Thus, the reference of
the Higher Regional  Court  of  Celle  directly  questions the concept  of  mutual
recognition and its underlying assumption that all courts of the Member States
fully and equally respect the fundamental rights of the parties.

In addition, the 2nd question equally raises fundamental issues of the application
of mutual trust: in practice, mutual recognition operates on the basis of forms
which are filled in by the court of the Member State of origin. These forms pursue
several  functions:[6]  firstly,  they  shall  inform the  requested  court  about  the
enforceable decision and its content. Secondly, they shall  reduce the need of
translating the decision. Thirdly, and most importantly, they contain factual or
legal findings which shall bind the courts and judicial organs in the Member State
of enforcement. However, the court of origin is not obliged to give any motivation
for its findings – the forms are usually filled out by simple crossing. As a result,
the requested court must simply enforce the foreign judgment – any verification
does  not  take  place.[7]  However,  sometimes  the  forms  are  not  filled  out

accurately – the 2nd question asks about the binding force of a form which was
apparently incorrectly established.

Some preliminary observations:

Although the questions of the Higher Regional Court reflect the uncertainties
surrounding the principle  of  mutual  trust  in  civil  matters,  some of  the legal
findings of the referring court may be questioned:

– To start with the second question: it is not entirely clear whether the form was
incorrectly filled out. According to Article 42 the child must get an opportunity to
be heard (…) having regard to its age or maturity. Thus, the question is whether
the summoning of Andrea to the hearing by the court of origin was sufficient to
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give her an opportunity to be heard. – According to the referring court Article 42
requires a factual hearing and additional efforts of the (foreign) court to organise
such a hearing. Although the arguments put forward by the German Court with
regard to the interpretation of the necessary hearing of the parties in the light of
Articles 24 and 47 of the Charter of Fundamental Rights seem to be pertinent,
there is still the question whether the Regulation requires that all procedures of
the taking of evidence abroad must be exhausted if the parties do not respond to
the request of the court to appear in the competent court. Accordingly, it seems
to be doubtful whether the form was filled out incorrectly – at least formally,
Andrea had an opportunity to get heard by the Spanish judge.

– On the other hand, the decision of the Spanish court not to grant a guarantee of
safe conduct to the mother was certainly unfortunate. However, one is wondering
why the Spanish and German judges did not try to communicate directly on these
issues – supportive measures for the communication are available at the Central
Authorities and from the liaison judges under the Hague Convention on Child
Abduction.  However,  I  have not  read the decision of  the Spanish court  and,
therefore, I do not know the motivation of the Spanish court not to give such a
guarantee to the mother.[8]

– With regard to the first question, the interplay between the proceedings on the
merits and those on the immediate return of the child is not entirely clear: The
decision on the custody of December 19, 2009 was a decision on the merits which
is recognised under Articles 21 and 23 of the Regulation. According to Article 23
b, “a judgment relating to parental responsibility shall not be recognised if it was
given (…) without the child having been given an opportunity to be heard.” Thus,
this Article explicitly confers to the German court the power to review the foreign
judgment with regard to fundamental rights as guaranteed by Articles 24 and 47
CFR. However, the order on the return of Andrea was based on Articles 11 (8)
and 42. These Articles provide for immediate relief in the specific case of the
unlawful retention of the child. However, the question arises whether the request
of  Spanish  court  under  Article  42  must  be  qualified  as  a  request  on  the
enforcement of  the judgment on the merits  (of  December 19,  2009).  As this
judgment  conferred  the  parental  responsibility  to  the  father,  the  father  was
equally entitled to request the return of the child. In this respect, the (functional)

application  of  Articles  11  and  42  of  the  Brussels  IIbis  Regulation  for  the
enforcement of the decision of the merits does not seem to be fully in line with the
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system of the Regulation.[9]

The proceedings at the ECJ

Although the referring court requested the ordinary procedure (Article 267 TFEU)
due to the importance of the referred questions, the President of the ECJ decided
that the case should be dealt  with in the preliminary urgent procedure.  The
hearing of the case took place last Monday (6 December). A judgment is expected
in the course of the next months. This case will probably entail an important
judgment for the future of European law of civil procedure.

The Institute for Private International and Comparative Law at Heidelberg
translated the decision of the Higher Regional Court into English. Here is
the translation: 

Higher Regional Court Celle[a]

Case 18 UF 67/10

Order of September, 30, 2010

Relating to the return of the child: Andrea Aguirre Pelz

Born 31 January 2000.

The Court refers the following questions to the European Court of Justice:

Where the judgment to be enforced issued in the Member State of origin1.
contains a serious infringement of fundamental rights, does the court of
the Member State of enforcement exceptionally itself enjoy a power to
examine the matter, pursuant to an interpretation of Article 42 of the

Brussels IIbis Regulation in conformity with the Charter on Fundamental
Rights?
Is  the  court  of  the  Member  State  of  enforcement  obliged to  enforce2.
notwithstanding the fact that, according to the case-file, the certificate
issued by the court of the Member State of origin under Article 42 of the

Brussels IIbis Regulation is clearly inaccurate?

The present lawsuit relates to the enforcement of a decision of the family court
No.5 in Bilbao (Biscay, Spain) which orders the return of the child Andrea from
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her mother to her father.  
I.

The parents married on 25 September 1998 in Erandio (Spain). The marriage
produced the now 10,75-year-old daughter Andrea, who was born on 31 January
2000. The child has both the German and the Spanish nationality. The place of
residence of the parents was located in Sondka (Spain). Towards the end of 2007,
the parents broke up with each other. Upon the father’s approval the mother
firstly remained alone in the former joint home with the daughter Andrea. Yet,
after a short time, considerable disputes arose between the parents. Both parents
applied for a divorce in February 2008. In addition, each parent applied for the
grant of the sole custody of Andrea.

By its order of 12 May 2008 the family court No.5 in Bilbao (Biscay, Spain)
granted the  custody  of  Andrea temporarily  to  her  father.  Thereupon Andrea
moved  in  the  household  of  her  father.  In  June  2008,  her  mother  moved  to
Germany. After Andrea’s visit with her mother in the summer holidays of 2008,
the mother kept Andrea with herself.  Since 15 August 2008 Andrea lives in the
household of her mother in Germany. On the same day, the family court No.5 in
Bilbao (Biscay, Spain) issued an order which prohibited Andrea to leave Spain.

The father’s application for the return of Andrea to Spain was dismissed by the
order of the German Court of 1 July 2009. The dismissal was based on Article 13
para.2 Hague Child Abduction Convention. At that time, the hearing of Andrea in
court revealed that Andrea strongly objected to the return which her father had
applied for. She assertively refused to return to Spain. The court thereupon asked
for an expert opinion, which stated that, given her age and maturity, Andrea’s
opinion should be taken into consideration.

This decision was transmitted by the German Federal Office of Justice[b] on 8 July

2009 under reference to Article 11 para.6 and 7 of the Regulation Brussels IIbis to
the central authority of Spain, with the request for transmission to the competent
Spanish court. In the same month the custody proceedings before the family court
No.5 in Bilbao (Biscay, Spain) were continued. The court considered it bidden to
ask for  another expert  opinion as well  as  a personal  hearing of  Andrea and
scheduled a hearing in Bilbao. At the hearing, neither Andrea nor the mother
appeared. Prior to this, the court had refused the mother’s application for the
grant of safe conduct to her and Andrea during the assessment by an expert and
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for  the  time of  the  hearing  in  court.  It  also  did  not  hear  Andrea  via  video
conference as explicitly suggested by the mother.

By its judgment of 16 December 2009 the family court No.5 in Bilbao (Biscay,
Spain) transferred the sole custody of Andrea to her father. The mother appealed
to this decision and argued in particular with the necessity of a hearing of Andrea.
The  regional  court  of  Biscay  which  was  competent  for  the  appeal  explicitly
refused the need of a hearing of Andrea personally by a decision of 21 April 2010.

Based on its decision on the custody of 16 December 2009, the family court No.5
in Bilbao (Biscay, Spain) issued a certificate on 5 February 2010 under Article 42
of the Regulation Brussels II. By letter of 26 March 2010 the German Federal
Office  of  Justice  transmitted to  the  district  court  –family  court-  of  Celle  the
judgment of the family court No.5 in Bilbao (Biscay, Spain) of 16 December 2009
as well  as the certificate under Article 42 of the Regulation Brussels II  of  5
February 2010. The central authority pointed out to the family court of Celle, that
the order to surrender the child under Section 44 para.2 IntFamRVG (IFLPA)[c] 
must be enforced ex officio.

The mother for her part filed an application for a declaration that the enforcement
order could not be executed and the disallowance of the order to surrender the
child of the family court No.5 in Bilbao (Biscay, Spain).

By decision of 28 April 2010 the family court of Celle held that the corresponding
judgment of the family court No.5 in Bilbao (Biscay, Spain) is not be recognized
and thus not to be enforced, because the family court No.5 in Bilbao (Biscay,
Spain) had not heard Andrea prior to its decision.

The father of Andrea, who is (only) at second instance represented by the German
Federal Office of Justice, opposes to this decision through an appeal of 18 June
2010. By way of his objection of 18 June 2010 he requests the removal of the
decision of the family court of Celle of 28 April 2010 and the dismissal of the
applications  of  the  mother,  as  well  as  the  enforcement  of  the  decision  to
surrender Andrea of the family court No.5 in Bilbao (Biscay) ex officio.

II.

The appeal of the father is admissible… On the matter itself the court comes to
the provisional conclusion that the appeal is not well-founded, because Andrea
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has not been duly heard by the Spanish judge. With regard to the case-law of the
European Court of Justice referred to by the appellant, two questions arise on the

interpretation of the Regulation Brussels IIbis. These questions are essential for
the decision of the case and the Court refers them to the ECJ for the following
reasons:

a)     The judgment of  the family court No.5 in Bilbao (Biscay,  Spain) of  16
December 2009 is a judgment requiring the return of the child under Article 11

para.8 Regulation Brussels IIbis. It is a judgment of the Member State of origin
subsequent to an order refusing the return of the child of the enforcing Member
State based on Article 13 Hague Child Abduction Convention. For such judgments
exists the simplified enforceability from chapter III paragraph 4, therefore under

Articles 40  et seq.of the Regulation Brussels IIbis.

Therefore  the  appeal  is  to  be  granted insofar  as  the  court  of  the  enforcing
Member State generally does not have an own review power under Article 21

Regulation  Brussels  IIbis   in  cases  of  return  under  Article11  para  8  of  the

Regulation Brussels  IIbis  (ECJ 7/11/2008 case C-195/08 PPU Inga Rinau;  ECJ,
7/1/2010 case C-211/10 PPU Povse). In fact, such judgments requiring return are
generally enforceable without any declaration of enforceability or possibility of

opposing its recognition (Article 42 para.1 of the Regulation Brussels IIbis). If this
principle applies without exceptions, the judgment of the family court of Celle is
to be set aside and the enforcement of the judgment requiring the return of the

child under Article 42 of the Regulation Brussels IIbis of 5 February 2010 is to be
executed ex officio (Section 44 FamFG[d]) pursuant to the appeal.

The situation would be different if the court of the enforcing Member State had
an own power of review in cases of severe violations of fundamental rights. The
Senate supports this assumption for the following reasons. Article 24 para.1 of
the Charter of  Fundamental  Rights of  the European Union provides that  the
“views of the child shall be taken into consideration on matters which concern
them in accordance with their age and maturity”. The family court No.5 in Bilbao
(Biscay, Spain) did not detect the current view of Andrea and could therefore not
take it into consideration in its custody decision of 16 December 2009.

At the same time the Senate does not misconceive that the family court No.5 in
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Bilbao (Biscay, Spain) initially tried to obtain the view of Andrea in summer 2009.
Yet the efforts in this regard did not suffice in view of the importance of the
consideration of the child’s view which is especially protected by Article 24 para.1
of the Charter of Fundamental Rights of the European Union. Furthermore, the
Senate does not address the issue of whether the mother could be summoned at
all  to  send Andrea to  Spain given the criminal  proceedings against  her  and
accordingly  the  travel  ban  from  Spain  on  Andrea.  Any  possible  default  or
misconduct of the mother in this matter cannot be imputed to the affected child.

The misconduct of a parent does not release the court from its obligation to take
the child’s view into consideration pursuant to Article 24 Charter of Fundamental
Rights of the European Union. The situation would only be different if the conduct
of the parent rendered the detection of the view of the child impossible. However
this constellation is not at hand. In fact, the detection of the view of Andrea would
have been possible, for example in the course of a video conference which was
explicitly  offered  by  the  mother.  In  addition  there  would  have  been  other
possibilities, such as: the conduct of a hearing of the child in the way of mutual
legal assistance or a journey of the competent judge to Germany in order to hear
Andrea personally. Furthermore it would have been possible to detect the view of
the child through the appointment of a temporary representative for the purpose
of  the  proceedings  under  the  terms  of  Section  158  FamFG.  The  temporary
representative has to discover the interests of the child and to assert them during
the proceedings (Section 168 para.4 FamFG). All  relief of this kind remained
undone and has not been addressed in the judgment. Therefore the personal
views of Andrea could not have been taken into consideration in the judgment.

In the opinion of the Senate this violation is insomuch severe that it must entail a
review power of the enforcing Member State by way of exception and in order to

interpret Article 42  para.1 of the Regulation Brussels IIbis in conformity to the
Charter of Fundamental Rights of the European Union.

The  omitted  hearing  is  problematic  especially  in  cases  of  Article11  para.8

Regulation Brussels IIbis where the return of the child is rejected under Article13
para.22 HCAC because of unwillingness of the child. The preferential treatment in
the enforcement of judgments under Article11 para.8 can only be justified in
cases pursuant to Article13 para.2 Hague Child Abduction Convention, when the
child has been heard before the decision is given. Only in this constellation the



court of the Member State of origin does have the possibility to deal with the
unwillingness  of  the  child  and  its  reasons.  After  all,  these  reasons  were
considered of such importance by the court of the enforcing Member State that it
refused the return of the child despite the fact that its removal or retention was
unlawful. If the court of the Member State of origin wants to deviate from this and
wants to miss out the resistance of the child which has been substantial in the
Hague Child  Abduction  Convention-proceedings  in  the  course  of  the  custody
decision which it is competent for, it has to hear the current view of the child in
advance. The content of the certificate which is issued in context of the simplified

enforcement under Article42 para.2 Regulation Brussels  IIbis also indicates the
great significance of the hearing of the child. Within the certificate, the hearing of
the child must be duly certified.

Thus, the privileged enforcement without recognition by a court of the enforcing
Member  State  as  intended  by  Article11  para.8  combined  with  Article  42

Regulation Brussels IIbis mandatory requires that the child had the possibility to
get heard. In the present case, Andrea did not get this possibility. Accordingly,
the senate assumes a violation of Article24 Charter of Fundamental Rights of the
European Union as well as a violation of the fundamental principle of the right to
be heard.[e]

The Senate agrees with the assertion put forward by the appellant that grounds
for non-enforcement which impede the enforcement as such must generally be
asserted  in  the  court  of  the  Member  State  of  origin  which  ordered  the
enforcement – in the present case in Spain. However, this principle cannot be
applied when the enforceable decision itself – as has been argued above – violates

fundamental rights. The applicability of the Regulation Brussels IIbis cannot result
in an obligation of the court of the enforcing Member State to execute judgments
of the Member State of origin that are in breach of fundamental rights.

b)    If the courts in the Member State of enforcement do not dispose of such a
power of review despite a severe violation of fundamental rights, the question
remains whether the enforcing Member State can be bound to a clearly incorrect

certificate under Article 42 Regulation Brussels IIbis. The certificate at hand of 5
February 2010 which is to be enforced clearly contains incorrect information.
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Persuant to Article 42 para.2a Regulation Brussels IIbis the certificate may only be
issued if “the child was given an opportunity to be heard, unless a hearing was
considered inappropriate having regard to his or her age or degree of maturity”.
Although Andrea was not heard by the family court No.5 in Bilbao (Biscay, Spain)
the respective question is affirmed within the certificate (No.11).

The argument of the father (…) that Andrea has had the opportunity to be heard
in summer 2009 in consequence of the evidence warrant of the family court No.5
in Bilbao (Biscay, Spain) is not persuasive. Even if one agrees with the statement
within the appeal of the father that the mother illegitimately impeded the hearing
which was considered necessary and therefore ordered by the family court No.5
in Bilbao (Biscay, Spain),  this conduct cannot be attributed to the child.  The
protective function of Article 24 para.1 of the Charter of Fundamental Rights of
the European Union cannot be conditioned on the correct conduct of a parent.
This especially applies as it would indeed have been possible -as demonstrated
above- that the family court No.5 in Bilbao (Biscay, Spain) detected the current
will and view of Andrea despite the possibly illegitimate refusal of her mother to
travel to Spain.

III.

Accordingly, the Senate refers to the ECJ the following questions (….see supra at
I).

IV.

The senate explicitly does not request the application of the urgent preliminary
ruling procedure in the present case. The senate considers both questions on the
consultation requirement of the child- especially regarding comparable cases of
return rejections under Article13 para. 2 Hague Child Abduction Convention  – as
fundamental. The examination of such basic issues should be carried out in the
context of a request for a preliminary ruling, at length, and not in an accelerated
procedure.

Additional note of the editors:

The file number at the ECJ is C-491/10PPU – the President of the ECJ ordered that
the case should be decided in the accelerated procedure. The hearing took place
on December 6, 2010. A judgment of the ECJ is expected for January or February



2011.

[a] Translated and adapted for the publication by Katharina Mandery and by
Burkhard Hess, all rights reserved.

[b] The Federal Office of Justice is the German Central Authority (Article 53 of

Regulation Brussels IIbis ).  It provides for a helpful web site (in English) at: 
http://www.bundesjustizamt.de/nn_1704226/EN/Topics/Zivilrecht/HKUE/HKUEInh
alte/Rechtsvorschriften_20und_20Erl_C3_A4uternde_20Berichte.html.

[c]  An  English  translation  is  available  at:  Act  to  Implement  Certain  Legal
Instruments in the Field of International Family Law,  (International Family Law
Procedure Act – IFLPA).

[d] Act on Proceedings in Non-Contentious and Familiy Matters of Sep. 1, 2009.

[e] Article 47 Charter of Fundamental Rights.

[1] Any infringement of this order entailed criminal sanctions against the mother.

[2]  The  German  court  relied  on  Article  13  of  the  Hague  Child  Abduction
Convention. According to this provision, a non-return may be ordered in the best
interest of the child.

[3] The Spanish court had ordered the personal appearances of both, mother and
the child.

[4] It should be noted that Article 11 (4) of Regulation Brussels IIbis explicitly
provides for “adequate arrangements to secure the protection of the child after
his  or  her  return.”  These  measures  include  the  protection  of  a  parent  who
accompanies the child, Hess, Europäisches Zivilprozessrecht (2010), § 7, para 93.

[5] ECJ, 7/11/2008, case C-195/08 PPU, Inga Rinau, ECR 2008 I- paras 59 et seq.;
EuGH 7/1/2010, case C-211/10 PPU Povse, ECR 2010 I- nyp.

[6] Hess, Europäisches Zivilprozessrecht, § 3, paras 55 et seq.

[7] As a result, mutual trust operates like a kind of „blind trust“, because the
requested court has normally no possibility to verify whether the information
contained in the form is appropriate.
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[8] See Hess, Europäisches Zivilprozessrecht (2010), § 7, paras 80 – 82.

[9] It seems that the relationship between Articles 23 b) and Articles 11 (8), 42 of
the Regulation is not entirely clear – the Court should take up this case for further
clarifications.
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